THE 


INSURANCE LAW JOURNAL. 


Vou. XIV. JANUARY, 1885. 





DIGEST OF DECISIONS 


N INSURANCE CASES, RENDERED IN THE UNITED STATES SUPRE) ¢ 
AND CIRCUIT COURTS, AND IN THE STATE 
SUPREME COURTS. 


ACTION. 


§ 1. Fire. — Defective Proofs cannot be Alleged after Com- 
mencement 0f.— Delay through Arbitratim a Waiver of Limitation.— 
It was too la‘e after commencement of action to allege for the 
first time a defect in the proofs of loss regarding the notary. 


O’Neil vs. Buffalo Ins. Co., 3 N. Y., 122; Mayor vs. Hamilton Fire Ins, 
Co., 89 N. Y., 45 ; Hay vs. Star Fire Ins. Co., 77 N. Y., 235. Nor does it 
upply except where the proofs of loss were originally complete and re- 
ceived without objection ; Ames vs. N. Y. Union Ins. Co. 14 N. Y., 254; 
nor where the delay is occasioned by the demand of underwriters for other 
particulars, Mayor vs. Hamilton Fire Ins, Co., supra ; Ames vs. Union 
Fire Ins. Co., supra; Hay vs, Star Fire Ins, Co., supra. 


Held, That where after service of summons the company de- 
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layed the action by propositions to arbitrate, it cannot claim 
that suit was too late by reason of such delay. 


Steen vs. Niagara Ins. Co., 89 N. Y., 315. 
Barnum vs. Merchants’ Five Ins. Co. 


Rep’d Jour’l, p. 50. N.Y. C.A. 


§2. Lire.— Who may le Parties to. — Before a case is 
called for trial, additional parties may, when they are necessary 
or proper parties to the suit, be brought in by proper process, 
either by the plaintiff or the defendant, upon such terms as the 
court may prescribe. It was well settled that persons against 
whom the defendant would have a right of action in case 
judgment go against him, may be made defendants on his 
application. 


N. Y. Life Ins. Co. vs. Rohrbough, Moore, & Co. 
Rep’d Jour’l, p. 60. 


AGENT. 


§ 3. Lire.—Authority to Bind Principal..— When an agent 
having authority makes a contract in behalf of his principal, it 
is binding upon the principal although the principal has re- 
ceived no benefits from it. It is a well-settled rule of law that 
the priccipal is bound by the act of his agent, done within the 
scope of his apparent authority, in dealing with innocent third 
persons, although such act may be in direct violation of private 
instructions. For most practical purposes, a party dealing with 
an agent, who is acting within the apparent scope of his author- 
ity and employment, is to be considered as dealing with the 
principal himself. If it is a case of contract, it is the contract 
of the principal. It is a well-settled rule of law that, if a princi- 
pal puts it in the power of his agent to make contracts, or to do 
acts, apparently within his authority, which will result in injury 
to innocent third versons, or to the principal, the law imposes 
the loss upon the latter. 


Merrimanjvs. Fulton, 29 Texas, 97. 
N. Y. Life Ins. Co. vs. Rohrbough, Moore & Co. 
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AGENT. 


$4. Lire.—Contract with Construed. — Not Entitled to Com- 
miasions in Case of Termination of Agency.—The contract be- 
tween a life company and its agent stipulated for a commission 
of twenty-five per cent on all first premiums and five per cent 
for renewals. No time was fixed during which the contract was 
torun. The company assigned its business to another company, 
and renewals on two of the policies procured by the ageut were 
effected through an agent of the assignee. Held, That the con- 
tract was terminable at the election of either party and the 
agent was not entitled to renewal commissions except they were 
effected through him, there was no implied contract that he 
should be entitled to renewal commissions on policies which he 
had procured. 

Hunt vs. Rausmonier, 8 Wheat, 174. 


North Carolina State Life vs. Williams. 
Rep’d Jour’l p. 69. 


APPLICATION. 


$5. Lire.—TZruth of Answer in.—Whnat Cons itutes a Dis- 
ease.—T'o the question in an application for insurance upon life, 
whether the applicant had ever had the disease of “ affection of 
the liver,” the answer was No: Held, That the answer was a 
fair and true one, within the meaning of the contract, if the in- 
sured had never had an affection of that organ which amounted 
to disease, that is, of a character so well defined and marked as 
to materially disturb or derange for a time its vital functions ; 
that the question did not require him to state every instance of 
slight or incidental disorders or ailments, affecting the liver, 
which left no trace of injury to health, and were unattended by 
substantial injury, or inconvenience, or prolonged suffering, 

Conn. Mut. Life Ins. Co. vs. Union Trust Co. 


Rep’d Jour’, p. 33. 


ASSIGNMENT. 


§ 6. Fire.— Waiver of Policy Provision by Agent.—Although 
the policy of insurance contains a provision that it shall not be 
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assigned except by writing indorsed on the policy, yet if the 
agent of the company knew of an assignment not in accordance 
with such provision, and assented to it, the transfer will be held 
valid. 

Griffin & Shook vs. Crescent Ins. Co., 1 Tex. Law Rev., 326. 

Fire Ins, Ass’n vs. Milkr Bros, 


Rep’d Jour’: p. 56. Tex 8.0 


$7. Lire —Effect on Title and Interest of the Insured in the 
Policy.—The assignment of a policy of life insurance as col- 
lateral security for advances to be and which were made by the 
assignee, vests the legal title to the policy of the latter. The 
interest of the owner of the policy only extends to what remains 
of it after such advances have been repaid. Until such repay- 
ment the assignee cannot be made to surrender the policy. 

Gilman os, Curtis. 


Repd Jour’l, p. 15. Cat. 8. C. 
EVIDENCE. 


§8. Lirz—Of Medical Attendants Invadmissible. — The pro- 
vision in the New York Civil Code that “a person, duly author- 
ized to practice physic or surgery, shall not be allowed to dis- 
close any information which he acquired in attending a patient, 
in a professional capacity, and which was necessary to enavle 
him to act in that capacity,” is obligatory upon the courts of the 
United States, sitting within that State, in trials at common law. 
Section 721 of the Revised Statutes, declaring that “ the laws of 
the several States, except where the Constitution, treaties, and 
statutes of the United States otherwise require or provide, shall 
be regarded as rules of decision, in trials at common law in the 
courts of the United States, in cases where they apply,” relates 
to the nature and principles of evidence, and also to competency 
cf witnesses, except as the latter subject may be regulated by 
specific provisions of the statutes of the United States. 

Grattan vs. Metropolitan Life Ins Co., 92 N. Y., 274; Same vs. Same, 
80 ib., 281; Pearson vs. People, 79 ib., 424; Edington vs. Adtna Life Ins. 


Co., 77 ib., 564; Edington vs. Mutual Life Ins. Co., 67 ib., 185; Potter 
vs. National Bank, 102 U. S., 165; Vance vs. Campbell, 1 Black, 427 ; 
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Wright vs. Bales, 2 ib.,"585; McNeil vs. Holbrook, 12 Pet., 84; Sims vs. 
Hundley, 6 How., 1. 


Conn. Mut. Life Ins. Co. vs. Union Trust Co. 


INSURANCE. 


§9. Fire.—Seller n t Ubligated to Effect—In the absence of 
a special contract the seller of goods is not bound to insure them 
nor to impart any information on the subject of insurance ; the 
obligation imposed on him by the contract of sale is at most to 
place the goods in the hands of the carrier, and to receive and 
transmit a proper bill of lading. 


Bartlett vs. Jewett. 
Decision rendered Nov. 11, 1884. 


INSURABLE INTEREST. 


§10. Lire.—Of Reputed Wife-—What Constitutes a Wife— 
Waiver of Misrepresentations.—A and B lived together as hus- 
band and wife and recognized each other as such in their inter- 
course with friends, for ten years, though no marriage ceremony 
had been performed. A provided for both, and B, like a wife, 
kept house for him; but in taking out a policy of insurance on 
his life for B’s benefit, A had her name inserted as Mrs. B in- 
stead of Mrs. A. In an action by B on the policy, Held, That 
B was A’s wife, and had an insurable interest in his life. 
Where, after discovering that an assured has made misrepresen- 
tations to it in his application for a policy, an insurance com- 
pany continues to collect assessments, it thereby waives any 
right it may have to declare the policy obtained by such mis- 
representations invalid. 


Watson vs. Centennial Mut. Life Ass’n. 
Rep’i Jour’l, p 73. 


OTHER INSURANCE. 


$11. Fire—A VDoidable Second Policy is a Violation of 
Provision Regarding.—The policy on a dwelling provided that 
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other insurance without consent should; render it void. The in- 
sured subsequently took out another policy containing a similar 
provision without consent. Held, That the second policy was 
not absolutely void, but only voidable at the option of the in- 
sured, and was a violation of the provision against other insur- 
ance in the first policy which defeated recovery. 

Baer vs. Phosnix Ins. Co., 4 Bush, 242; Luggs vs. L. & L. & G. Ins. Co., 
Ky. ©. A. 

Stevenson vs. Phoenix Ins, Co. 

Rep’d Jour’l, p. 65. 


POLICY. 


§ 12. Frme—What is an Open.—An open policy is one in 
which the sum to be paid as an indemnity in case of loss is left 
open to be proved by the claimant in the case of loss, or to be 
determined by the parties. 


Fire Ins. Ass’n vs. Miller Bros. 


PREMIUM NOTE. 


$13. Lire.—Lfect of Non-payment of Interest in case of Div- 
idends.—A policy contained a provision that if the insured failed 
to pay the interest in cash on his premium notes the policy 
should be forfeitable, Held, the forfeiture was not valid or en- 
forceable. The policy agreeing that the insured should be en- 
titled to a share of the company’s profits, Held, the company 
should have itself applied his share to pay the interest, though 
the policy also provided that such share should go to pay the 
principal of the notes. 


St. Louis Mut. Life Ins. Co. vs. Grigsby, 10 Bush, 317. 
Northwestern Mut. Life Ins. Co. vs. Forts Adm’r. 
Rep’d Jour'l, p. 26. 


PROOFS OF LOSS. 


§14. Fie. — Poli'y Stipulation Must be C mpli-d with— 
Where the policy contains a stipulation as a condition precedent 
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to the insured’s right of action for damages for loss, that a state- 
ment of the loss be furnished the insurer, and there is no proof 
that such statement was made, plaintiff cannot recover. 


Fire Ins, Ass’n vs. Miller Bros. 


RISK. 


§ 15. Fire.— Fireworks not Prohibited in Fancy Notions Store. 
—Evidence of Usage.—The policy contained conditions dividing 
the property into not-hazardous, hazardous, extra hazardous and 
specially hazardous, firecrackers being denominated hazardous, 
Yankee notions extra hazardous, and fireworks specially hazard- 
ous. Above the specially hazardous list, it was stated the fol- 
lowing merchandise to be covered must be specially written in 
the policy, under which was included fireworks. The policy also 
provided that if the property be used for storing or keeping any 
article more hazardous than called for by the original contract, 


except as provided for or agreed to in writing thereon, or if the 
risk shall be increased or the premises used for more hazardous 
purposes, notice should be given and indorsed, or the policy 
should be void. Held, That the policy was not violated by keep- 
ing of firecrackers in the stock of a store insured as a fancy 
goods, and Yankee notions store. 


Pindar vs. Kings Co. Fire Ins. Co., 36 N. Y., 648; Steinbach vs. Lafay- 
ette Fire Ins. Co., 54 N. Y., 90. 


Held, That evidence was admissible to show that such articles 
were usual in such a store. 


Barnum vs. Merchants’ F. Ins. Co. 


§ 16. Lire.— What Constitutes Death in Violation of the Law. 
—Finding of Jury.—The insured was shot and killed while en- 
gaged in a violent and unjustifiable assault. It was claimed that 
the shooting was accidental and involuntary on the part of the 
party assaulted. Held, That as the death was directly due to 
the assault, it was as much a death in violation of the law within 
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the policy as would be that of a burglar killed by an accidental 
fall while prosecuting a burglary. 


Bradley vs. Mut. Ins. Co., 45 N. Y., 422. 


Where the finding of the jury can be justified from either of 
two interpretations of the evidence it cannot be impeached by 
showing that part adopted one interpretation and part another. 


Murray vs. N. Y. Life Ins, Co. 


Rep’d Jour'l, p. 43. 


§ 17. Liure.— What Constitutes Death in Violation of Law.— 
The answer averred that the insured while intoxicated did com- 
mit an assault and battery, and while thus engaged, was struck 
on the head by the husband of the assaulted party in her lawful 
defense, thus causing his death. The policy provided that it 
should be of no effect if the insured died by reason of intemper- 
ance, or in the known violation of the laws. Held, That the 
averment sufficiently set forth the facts of intoxication and viola- 
tion of law, to put the appellant to areply. Held, That the words 
“committing aa assault and battery” have a settled meaning 
of which a court may take judicial cognizance as being a viola- 
tion of the law. He'd, That not every death while in known vio- 
lation of law would render the policy void, the violation must be 
such as to increase the risk and the death a consequence which 
might perhaps have been reasonably expected. The law violated 
also should be one of which the violator may be expected to 
know. 

Citing and discussing Cluff vs. Ins. Co., 13 Allen, 308 ; Burk vs. State, 
27 Ind., 480; Burdetta vs. State, 73 Ind., 185; State vs. Smith, 74 Ind., 
557 ; Bradley vs. Mut. ete. Co., 45 N. Y., 522; Hatch vs. Mut. Life Ins. 
Co., 120 Mass., 550; Muller vs. Mut, Ben. Ass’n, 34 Iowa, 222; Terre 
Haute etc. Co. vs. Buck, 95 Ind., 346 ; Cincinnati etc. Co. vs. Eaton, 9t 
Ind., 474; Dunlap vs. Wagner, 35 Ind., 529; Burford vs. Johnston, 32 
Ind., 426; Billman vs. Indianapolis ete. Co., 76 Ind., 166; s.c., 40 Am. R., 
230 ; 1 Hale, P. C., 428; 1 Hawk, P. C., 93; Kelly vs. State, 53 Ind., 311; 
Harvey vs. State, 40 Ind., 516. 


Bloom vs. Franklin Life Ins. Co. 
Rep’c Jour’), p. 17. 
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TITLE. 


§ 18. AcomeENnT.— What does not Covstitute a Gift as against 
Creditors—A husband purchased an insurance ticket against 
accidents, and handed it to his wife, saying that she could take 
it and take care of it, and if he got killed before he got back she 
would be that much better off. He was killed. Held, That the 
conversation alluded to was not sufficient to establish a gift to 
the wife as against the rights of the creditors of her husband’s 
estate. 

Linsenbigler vs. Gourley, 6 P. F. Smith 166; Crawford’s Appeal, 1 P. F, 
Smith, 52; Trough vs. Estate, 26 id., 115. 

Williams’ & Harding’s Appeal. 

Rep’a Jour’l, p. 12 





Report of Decisions. 


REPORT OF DECISIONS 


RENDERED IN INSURANCE CASES, IN THE UNITED STATES 
SUPREME AND CIRCUIT COURTS, AND IN THE 
STATE SUPREME COURTS. 


From certified transcripts in our possession. 


SUPREME COURT OF PENNSYLVANIA. 


Appeals from Decree of the Orphans’ Court of Wyoming County. 


WILLIAMS’ APPEAL. 


HARDING’S APPEAL.* 


A husband purchased an insurance ticket against accidents, and handed it to 
his wife, saying, that she could take it and take care of it, and if he got 
killed before he got back she would be that much better off. He was 
killed. Held, That the conversation alluded to was not sufficient to estab- 
lish a gift to the wife as against the rights of the creditors of her hus- 
band’s estates. 


Joun A. Sirrsern, and Messrs. W. E. & C. A. Litttz, for 
Appellants. 
Srevsin Jenkins and Garrick M. Harpina, for Appellee. 


Menrcor, C. J. 
These two appeals are from the same decree. They were argued 
together. The appellants are creditors of the estate of H. P. Hall- 
* Decision rendered May 19, 1884. From Legas Intelligencer. 
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stead, deceased. The contention is as to the ownership of a rolicy 
or ticket of insurance, procured by him in the Travelers’ Insurance 
Company of Hartford, on his own person. It provided for the pay- 
ment to him of fifteen dollars per week jn case of accidental bodily 
injuries, or in case of death through such injuries, the sum of $3,000. 
It was for two days only. During that time he sustained accidental 
bedily injuries which caused his death. The sum of $3,000 was paid 
to his administrators by the insurance company ; but the money is 
claimed by his widow under an alleged gift of the policy to her by 
Mr. Hallstead during his life. It appears that Mr. Hallstead pro- 
cured this policy just before leaving home to be absent a few days. 
The only witness relied cn to establish the alleged gift is Addie J. 
Knapp. Just before he started, she testifies, he came from the door 
with an insurance ticket in his hand. “He laid the ticket on the 
table right in front of Mrs. Hallstead and said, here is an insurance 
ticket. Mrs. Hallstead asked him what he had got that for? He 
said, that she should take it and take care of it, and if he got killed 
before he got back, she would be that much better off. He said 
$3,000 better off. She made a slight remark that a fool and his 
money was soon parted, and he said it cost only fifty cents.” Is 
that evidence sufficient to pass the title to this ticket from the hus- 
band to his wife? This policy must not be confounded with one 
which a husband may procure on his iife, and, by the terms thereof, 
the money be made payable to his wife on his death. On the con- 
trary, the person insured under this policy is expressly prohibited 
from making any disposition of it. A clause therein declares “the 
transf+r of this ticket will forfeit all claims arising hereunder. Was 
then, the handing of this non-transferable ticket by the husband to 
his wife, accompanied by his statement and request as proved, suffi- 
cient to divest all his interest therein, and transfer the right of prop- 
erty to her? He did not say that he had procured it for her benefit. 
When a husband, about to leave home with the intention of being 
absent a few days, hands a paper to his wife, and makes the remarks 
stated, is it reasonable to presume that either of them understood 
she thereby acquired a right to it adverse to her husband? Unless 
she there and then acquired such adverse right the gift was not exe- 
cuted: Linsenbigler vs. Gourley, 6 P. F. Smith, 166. If he had 
sustained such injuries as would have made the company liable to 
pay fifteen dollars a week for twenty-six consecutive weeks, did the 
parties to this transaction understand that the wife could draw that 
money to the exclusion of her husband? It is very clear the lan- 
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guage used justified no such conclusion. In arriving at the inten- 
tion of the purties, we must recognize the confidential relations 
which exist between husband and wife, as well as the fact that, in his 
absence, his valuable papers left at home depend largely on her care 
for their protection and security. The fact of leaving the policy in 
her care, and requesting her to take care of it, imposed no unusual 
duty on a wife. The casual remark that, in case of his death, she 
would be $3,000 better off, reasonably interpreted, meant, his estate 
would amount to that much more. It is not denied that a husband 
may make a valid gift to his wife of money or chattel by delivery of 
possession and language proving such intention : Crawford’s Appeal, 
11 P. F. Smith, 52. It should, however, clearly show an intention to 
part with both possession and property. Either one alone is not 
sufficient : Trough vs. Estate, 25 id., 115. A carefnl consideration 
of this\whole transaction fails to convince us that the husband in- 
tended to part with his right of property in the policy when he 
handed it to his wife. His language fairly interpreted conveys no 
such idea. There is no evidence that she understood, when she 
received it, that she took it otherwise than as his custodian, to hold it 
in his absence. Her possession was his possession. Her subsequent 
action in regard to the policy clearly shows this to have been her 
understanding. Soon after the death of her husband letters of 
administration on his estate were granted to her and one George S. 
Harding. The auditor found as a fact that the inventory and ap- 
praisement filed in the register’s office, and purporting to have been 
made at the request of both of said administrators, contained an 
item for “life insurance” for a specific sum, which included this 
accident policy in question. Conceding that act, under the circum- 
stances shown,’ may not operate as an estoppel so as to bar her right 
to the proceeds of the policy, if otherwise entitled thereto, yet it is 
certainly persuasive evidence that she did not then claim it in her 
own right. This item was not included in the inventory without her 
knowledge, for her attention was called to it at the time. We there- 
con:lude there was no intention to transfer to his wife any right of 
property in the policy, and the learned judge erred in holding 
otherwise. 

Decree reversed at the costs of the appellees ; the exceptions to 
the report of the auditor are dismissed, and the account as re-stated 
by him is confirmed. 





Gilman vs. Curtis. 


SUPREME COURT OF CALIFORNIA. 


GILMAN 
Us, 


CURTIS.* 


The assignment of a policy of life insurance as collateral security for advances 
to be and which were made by the assignee, vests the legal title to the 
policy of the latter. The interest of the owner of the policy only extends 
to what remains of it after such advances have been repaid. Until such 
repayment the assignee cannot be made to surrender the policy. 


C. F. Hanton and G. W. Tyzzr, for the Appellant. 
H. G. Szmerst and G. F. Saarp, for the Respondent. 


Ross, J. 

Taking the most favorable view for the plaintiff of this case, as 
presented, it is clear that the decree entered in the court below 
cannot stand. Conceding that it appears with sufficient certainty 
that the policy in question was assigned by the plaintiff to the 
defendant to be held by him as collateral security for certain 
advances to be and which were made by him, the legal title to the 
policy passed by the assignment to the defendant. The court 
should not, therefore, have adjudged the plaintiff the owner of the 
policy and entitled to receive from the insurance company the whole 
amount due upon it. The interest of the plaintiff in the policy, 
upon that condition of fact, is in what remains of it after the 
advances, for the security of which it was assigned, have been satis- 


® Opinion filed November 20, 1834. From W. C. Reporter. 
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fied, and defendant cannot be made to surrender it to the plaintiff 
until the advances made by him are repaid. 

But the special issues, which were adopted by the court below as 
its findings, are indefinite, uncertain and inconsistent. For exam- 
ple, upon an important question in the case the answers of the jury 
to questions propounded were as follows :— 

“8. When plaintiff re-assigned the policy to her mother, did she 
make such assignment absolutely for the benefit of her mother ? 

« Answer—For the benefit of her mother. 

“9. If such assignment was not made absolutely and solely for 
the mother’s benefit, was it made with an understanding that Mrs. 
Curtis or defendant, Gilbert Curtis, should hold the policy subject 
to a trust in favor of plaintiff? 

« Answer—Yes.” 

Judgment and order reversed and cause remanded with leave to 
the parties to amend their pleadings if they shall be so advised. 


Morrison, C. J., Saarpstern, J.. Myrics, J., Moxes, J., Toornron, J., 
and McKinstry, J., concurred. 
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SUPREME COURT OF INDIANA. 


May Term, 1884 


nr 


Appea from the Marion Superior Court 


HELEN BLOOM er at. 
vs. 


FRANKLIN LIFE INS. CO.* 


The answer averred that the insured while intoxicated did commit an as- 
sault and battery, and while thus engaged, was struck on the head by the 
husband of the assaulted party in her lawful defense, thus causing his 
death. The policy provided that it should be of no eftect if the insured 

,died by reason of intemperance, or in the known violation of the laws. 


Held, That the averment sufficiently set forth the facts of intoxication and 
violation of law, to put the appellant to a reply. 


Held, That the words ‘‘committing an assault and battery” have a settled 
meaning of which a court may take judicial cognizance as being a viola- 
tion of the law. 


Held, That not every death while in known violation of law would render the 
olicy void; the violation must be such as to increase the risk and the 
veath a consequence which might perhaps have been reasonably expected. 
The law violated also should be one of which the violatcr may be expected 

to know. 


Exuiort, C. J. 
The policy of insurance upon which the appellant’s complaint is 
founded, contains a provision that if the assured shall die by reason 
of intemperance from the use of intoxicating liquors, or in the 
known violation of the laws of the States or of the United States, 
the policy shall be void. The answer of the appellee after setting 
forth the provision of the policy, proceeds as follows: “And this 


* Decision rendered October 28, 1884. 
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defendant avers that the said August Bloom, the assured, came to 
his death in the following manner, to wit. On or about the 29th 
day of December, 1881, the said August Bloom, while in a state 
of intoxication from the use of intoxicating liquors, did commit an 
assault and battery upon one Wilhelmina Bloom, the wife of his 
brother, Albert Bloom, at the town of Aurora and State of Indiana, 
and while thus engaged in penetrating said assault and battery and 
while violently beating, bruising, choking and maltreating her, the 
said wife of his brother, he, the said August being at the time in a 
state of intoxication, his brother, the said Albert, did then and 
there, for the purpose of lawfully defending his wife against said 
assault and battery, strike the said August Bloom upon the head 
with a jack-plane, or some other wooden instrument, thereby frac- 
turing the skull of him, the said August, and causing his death 
within a few hours thereafter.” There can be no question as to the 
force and validity of the provision of the policy declaring it to be of 
no effect in the event that the assured shall come to his death from 
the effects, of intemperance, or while engaged in willful violation of 
the law, we do not, indeed, understand the appellant as insisting 
upon the invalidity of this provision, but as asserting that the facts 
stated do not show that the assured died from the effects of intem- 
perance, or that he met his death while engaged in knowingly vio- 
lating the law. 

We do not think that an answer averring that the assured came 
to his death while engaged in violating the law, need be framed 
with the same precision as would be necessary in an indictment 
in a criminal prosecution. The rules of pleading in civil cases are 
not so rigid and strict as they are in prosecutions for criminal 
offenses. We cannot, therefore, accept as a just standard the 1ule 
which obtains in cases of indictments, but even in such cases the 
pleading is good if it describes the offense in the language of the 
statute or in the language of equivalent meaning. 

The answer charges that the assured did commit an assault and 
battery, and then sets forth the facts constituting the offense. It 
it true that the language of the statute defining the offense is not 
pursued, but we do not think this was necessary, for all that it was 
incumbent upon the appellee to do, was to state such facts as would 
enable the court to conclude as matter of law, that there was an 
assault and battery committed. The facts stated warrant this con- 
clusion. It is not necessary ina complaint to anticipate defenses,. 
nor is it necessary in an answer to anticipate matters that might be 
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replied in avoidance, in the one case it is sufficient to make a 
prima facie cause of action, in the other, to make a prima facie 
defense. We can see no reason for taking this case out of the 
general rule. It is true, forfeitures are odious, and that courts 
are slow to enforce them, but this consideration does not affect the 
rules of pleading. The reluctance of courts to enforce forfeitures 
does not change the rules of pleading, but does, in high degree, 
affect the causes assigned in support of the claim of forfeiture. 
The question under the rule against enforcing forfeitures is, not 
in what manner are the grounds of forfeiture pleaded, but the 
question is, what are the grounds? Are they so important and 
material as to compel a declaration of forfeiture? If, in this case, 
the answer shows that the assured came to his death in the known 
violation of law, then there is a cause of forfeiture shown, no matter 
how inartistically drawn the pleading may be ; for the inquiry is, 
not as to the manner of pleading, but as to the substance of the 
plese. It seems quite clear that the facts stated would be abun- 
dantly sufficient in a complaint to recover damages for an assault 
and battery, and if this be true, there is no reason why they should 
not be sufficient where the assault and battery is pleaded as a 
defense. If the facts are such as show an assault and battery, then, 
if an assault and battery is a defense the pleading is sufficient, no 
matter what may be the character of the action in which it is inter- 
posed. The pleading under immediate mention does state facts 
constituting an assault and battery and does show an offense involv- 
ing a willful violation of law. At all events the facts stated in the 
answer, and admitted by the demurrer, are enough to put the ap 
pellant to areply. Granting it to he true, as decided in Cluff vs. 
Mutual Insurance Company, 13 Allen, 308, that the violation of law 
must, in order to avoid the policy, be a breach of some criminal 
statute, still, the answer is good, for courts judicially know that an 
assault and battery is an offense punishable asa crime. The words 
assault and battery employed in the answer, have, and for centuries 
have had, a definite and settled meaning and we can assign that 
meaning to them not only without encroaching upon any rule of 
law, but in close harmony with long and firmly settled principles. 
We may with justice and propriety apply to the pleading before us 
the rule adopted in Burk vs. State, 27 Ind., 430, where it was held 
that a crime was well defined if the legislature employed a phrase of 
a definite and settled meaning. In that case the phrase was “ public 
nuisance” and it was held to be a sufficient definition of the 
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offense. Berdetta vs. State, 73 Ind., 185, vide opinion, 196 ; s. c. 38 
Am. Rep., 117. 

Taking the general words as used in the answer and the statement 
of specific facts, it appears with reasonable certainty, that there was 
a violation of a criminal statute. We do not affirm that the words 
assault and battery would of themselves be sufficient, not that by 
any means, but as we do affirm that the words used as they are 
in that clause of the answer reading, “while thus engaged in per- 
petrating the said assault and battery, and while violently beating, 
bruising, choking and maltreating her, the said wife of his brother,” 
are to be considered in determining the character of the violence 
used upon the person of Mrs. Bloom. 

The words have a settled meaning quite as full and definite as the 
word unlawful, and it is but following the ruling in Burk vs. State, 
supra, to give them their well-known meaning. If the word unlaw- 
ful had been used the substantial requisites of an indictment would 
have been present. State vs. Smith, 74 Ind., 557. 

It seems to us that the words used, taken in connection with those 
with which they are immediately associated, and in connection with 
the clause contained in the concluding part of the answer which 
reads: “ And this defendant says that by reason of his said intoxica- 
tion and of his said violation of the law in committing such assault 
and battery, the said August Bloom was then and there in the known 
violation of the laws of Indiana,” fully show that an offense pun- 
ishable by the criminal laws of the State was committed by the as- 
sured. 

We do not hoid that the averments in the concluding part of the 
answer control, but do hold that in determining the whole tenor and 
drift of the pleading they are proper for consideration. 

The soundness of the decision in Cluff vs. Mutual Ins. Co., supra, 
upon the point immediately under discussion is questioned in the 
well-considered case of Bradley vs. Mutual etc. Co., 45 N. Y., 522, 
and was denied in the same case by the Supreme Court of New York. 
It does seem a wide stretch of judicial power to affirm that a clause 
reading, “ Or in case the assured sball die by his own hand, or in 
consequences of a duel, or by reason of intemperance from the use 
of intoxicating liquors, or by the hands of justice, or in the known 
violation of the laws of these States, or of the United States, or of 
any other country which he may visit, this policy shall be void, re- 
fers solely to criminal laws.” 

If the words employed are taken in their usual signification it 
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would seem quite clear that death in the known violation of any law, 
criminal or civil, would make the policy inoperative. 

An illustration was put by Grover, J.,in Bradley vs. Mutual etc 
Co., which goes far to show the unsoundness of the decision in Cluff 
vs. Mutual Ins. Co. “Again, suppose the death occurred from in- 
jury received while the assured was attempting to obtain, by force, 
the possession of a chattel of which another was in peaceable pos- 
session, the title to which was claimed by both, but which was 
really in the assured, the case would come within the proviso for the 
reason that the risk was increased, and the death caused by the vio- 
lation of the law by the assured, although such law was the civil law 
only, the deceased having committed no breach of the peace or any 
indictable offense.” Suppose as a further illustration, that the law 
prohibits a passenger from standing on the platform of a railway 
car, while in motion, or that it prohlbits persons from approaching 
within a specified distance of a blast about to be fired, would not a 
known violation of such a law increase the risk and be within the 
letter, and the spirit of the provision in the policy? 

On the other hand it is not every violation of law which should ab- 
solve the company, even though the law be a criminal one. Suppose 
a man viclates our law against profanity and is shot while doing it, 
should that absolve the company from liability? Again, suppose a 
man violates our Sunday law by fishing and while committing the 
offense is shot and killed, would that relieve the company? Ina 
late case, Hatch, Adm., vs. Mutual Life Ins. Co., 120 Mass., 550, a 
rule was declared which it seems difficult, if not impossible, to rec- 
oncile with that laid down in Cluff vs) Mutual ete. Co., for it was 
held in the later case that where an assured submits to a surgical 
operation for the purpose of producing abortion there can be no re- 
covery upon the policy. 

It is true that the opinion puts the decision upon the ground of 
public policy, but when the real reason for the decision is reached it 
will be found that it rests upon the ground that the act was in vio- 
lation of the rights of the insurance company, for an act against 
public policy cannot relieve the company unless it is one increasing 
the risk. If a man should violate public policy by entering into an 
illegal conspiracy to prevent competition at a public sale and this 
should lead to his death, we suppose no one would claim that because 
his act was against public policy the insurance contract was avoided. 
Again, if an assured should enter into a conspiracy to corruptly con- 
trol the acts of a government official, or should enter into a mar- 
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riage brocage contract, and these acts should lead to his death, it 
would be clear that the policy of insurance wouuld not be ren- 
dered void. 

In our opinion the law is this: A known violation of a positive 
law, whether the law is a civil or a criminal one, avoids the policy, if 
the natural and reasonable consequences of the violation is to in- 
crease the risk ; a violation of law, whether the law is a civil or a 
criminal one, does not avoid the policy if the natural and reasonable 
consequence of the act does not increase the risk. Whether the 
violation of law was the proximate cause of death and whether it 
was an act increasing the risk must in general be determined from 
the facts of the particular case. There must in all cases, whether the 
law violated be a criminal or a civil one, be some causative connection 
between the act which constituted the violation of law and the death 
of the assured. 

Aman engaged in uttering covnterfeit money might meet his 
death while so engaged and yet there might be circumstances which 
would destroy the causal connection between the death and the vio- 
lation of law, and in such a case it is clear that the company would 
not be relieved from liability. On the other hand, an assured might 
bring on his death while engaged in the violation of a civil law, as, 
for instance, in the case of an attempt to force an entrance into a 
man’s house for the purpose of arresting him on civil process. 

Another illustration may be found in the case of a railway en- 
gineer, who in violation of law neglects to sound signals and brings 
on a collision in which he perishes and a kindred example is supplied 
in cases of collisions at sea or on navigable streams, brought about 
by a violation of maritime laws. It would not be difficult to multi- 
ply examples proving that the rule must be that the known violation 
of a positive law relieves the company where the act constituting 
the violation is the proximate cause of death, whether the positive 
law violated be a civil or a criminal one. 

The act of the assured in this case was the proximate cause of his 
death within the meaning of the law. A man who makes a violent 
assault upon a woman puts his own person in danger, for a father, a 
husband, or a child may interfere to protect the assailed woman, 
and may overcome the assailant by force. Strangers not only may 
interfere to protect the person violently assaulted, but are, in strict 
law, under a duty to interfere. The natural result of such an illegal 
act as that of the assured therefore was to bring his person into 

anger, and as death resulted, his own act was the proximate cause. 
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It may well be doubted whether an assured who violently assaults 
another does not cause a forfeiture even though the rescuer uses 
excessive force, but that point we need not decide, for the interfer- 
ence in this instance was a lawful one. While the unlawful act of 
the assured must tend in the natural line of causation to his death in 
order to work a forfeiture, it is not necessary that the act should be 
the direct cause, nor that the precise consequences which actually 
followed could have been foreseen. It is enough if the act is unlaw- 
ful in itself, and the consequences flowing from it are such as might 
have been reasonably expected to happen, then death is the proxi- 
mate result, for in such case the ultimate result is traced back to the 
original proximate cause. Terre Haute etc. Co. vs. Buck, 95 Ind., 346 ; 
Cincinnati ete. Co. vs. Eaton, 94 Ind., 474; Dunlap vs. Wagner, 35 
Ind., 529 ; Burford vs. Johnston, 32 Ind., 426 ; Billman vs. Indian- 
apolis etc. Co., 76 Ind., 166; s. c., 40 Am. R., 230. 

In the case of Cluff vs. Mutual Benefit, supra, the decision was 
that where the assured made an assault upon another and the per- 
son assaulted killed him, the policy was forfeited. The same general 
doctrine was maintained in Bradley vs. Mutual Benefit Ins. Co., su- 
pra, but it was held that where there was any conflict of evidence 
the question whether the death was the natural result of the wrong- 
ful act must be left to the jury. 

In the case of Insurance Co. vs. Seaver, 19 Wall, 531, the as- 
sured was driving in a race, a collision took place, he leaped from 
his sulky and was killed, and the court held that death was proxi- 
mately caused by the unlawful act of racing. The subject received 
consideration in Muller vs. Mutual Benefit Ass’n., 34 Iowa, 222, 
where the assured while suffering from a fit of delirium tremens es- 
caped from his keepers, ran out into the street in very inclement 
weather, and by the exposure brought on a form of disease which 
was the immediate cause of death. The court held that the proxi- 
mate cause of death was the excessive use of intoxicating liquor. 

But there is really no reason for endeavoring to find insurance 
cases, for the fundamental principles must be the same whether 
the contract is one of insurance or an ordinary commercial agree- 
ment. The fundamental principle is as old as the “Squib Case” 
on the civil side of the common law, and on the criminal side as 
old, at least, as the time of Sir Matthew Hale. 1 Hale, P. C.,428; 1 
Hawk, P. C., 93; Kelly vs. State, 53 Ind., 311 ; Harvey vs. State, 40 
Ind., 516; Terre Haute ete. Co. vs. Buck, 96 Ind., 346, vide 
auth., p. 350, courts cannot be ignorant of the nature of men, and 
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must attribute to them the ordinary passions and weaknesses in 
herent in human nature. It has been expressly adjudged that 
courts may presume that domestic animals will act in conformity 
with their usual propensities and habits, and surely there is stronger 
reason for extending this principle to beings of intelligence, reason 
and affections. Wharton’s Negligence, sections 100-107. Billman 
vs. Indianapolis etc. Co., supra. It has, indeed, been laid down by 
respectable authority that notice will be taken of the habits of men 
acting in masses, and if this be true it must also be true that notice 
will be taken of what an ordinary man would likely do under a 
known state of affairs. Wharton, Negligence, section 108. These 
considerations lead to the conclusion that a man who beats and mal- 
treats another’s wife may reasonably expect the husband to defend 
her without being careful as to means of defense or to nicely weigh 
the degree of force. To expect a husband to act cooly and with careful 
ercumspection in such a case is to expect an unreasonable thing. 

The probability is that the husband would in such a case use 
force, and this makes it probable that the one who assaults the wife 
will encounter force at the hands of .the husband, and what is 
probable is, in legal contemplation, to be expected. Billman vs. 
Indianapolis etc. Co., supra, and authorities cited. If, therefore, an 
assured does assault another’s wife, he does an unlawful thing which 
he must expect will bring upon him violence from the husband, and 
if this force leads to death, then the proximate cause of death is the 
unlawful act which provoked the use of violence. 

The violation must be a known one, and we are inclined to think 
that the law violated must be a known one, that is, must be one of 
which the violator has, or should have, actual knowledge. But 
there are many things of which no man can be ignorant and among 
the things of which no one can be ignorant, are that it is against the 
law to commit murder, to steal, or to violently beat another. 

We cannot doubt that the beating of Mrs. Bloom was an act 
known by the assured to be a violation of law. The fact that the 
assured was intoxicated when he committed the assault and battery 
upon his brother’s wife does not change the law. Drunkenness is 
no excuse for crime. Goodwin vs. State, 9 Ind., and authorities 
cited. A man who voluntarily makes himself drunk is in a measure 
responsible for his own irresponsibility. But waiving this consid- 
eration the degree of intoxication does not appear to have affected 
the mental capacity of the assured, and the presumption is here, as 
in all cases, that the mental condition was a normal one. 
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There is no force in the proposition that the assured did not lose 
his life in a known violation of law, but'in consequence of the viola- 
tion. The cause of the cause isin law sufficient, and the cause of 
the cause of death was the blow given while the assured was in the 
act of violating the law, and it is not material whether death did or 
did not immediately ensue. 

What we have said disposes of all the questions in the case and it 
is not necessary to examine the special finding. 


Judgment affirmed. 





Report of Decisions. 


COURT OF APPEALS OF KENTUCKY. 


Appeal from Louisville Chancery Court. 


NORTHWESTERN MUTUAL LIFE INS. CO. 
vs. 


FORT’S ADM’R.* 


A policy contained a provision that if the insured failed to pay the interest in 
cash on his premium notes the policy should be forfeitable, Held, the for- 
feiture was not valid or enforceable. 


The policy agreeing that the insured should be entitled to a share of the com- 
pany’s profits, Held, the company should have itself applied his share to pay 
the interest, though the policy also provided that such share should go to 
pay the principal of the notes. 


Barnett, Noste & Barnert, for Appellants. 
Tempter Boptey and C. 8. Grusss, for Appellee. 


Lewrs, J. 

On the 17th of January, 1868, in consideration of the annual pre- 
mium in advance, consisting of an annual premium note of $194, the 
interest on which was to be paid annually in cash at the date of the 
maturity of the annual premium, and of the quarterly cask premium 
of $72.10 to be paid at or before the 17th of January, April, July 
and October in every year during the first ten years of the continu- 
ance of the policy then issued, the Northwestern Mutual Life Insur- 
ance Company insured the life of Sugg Fort for the use and benefit 
of Virginia C. Fort, his wife, in the amount of $10,000 for the term of 
his natural life. 


* Opinion filed Oct. 14, 1884 From Kentucky Law Reporter. 
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The annual premium notes were executed according to the con- 
tract in January of the years 1868, 1869, 1870 and 1871, and the in- 
terest on each of them, except the last mentioned, was paid up to 
the date of the maturity of the third annual premium, and the quar- 
terly cash premiums were also paid up to April 17,1871. But no 
other notes were given, nor interest or cash premiums paid there- 
after. 

Sugg Fort died in 1882, and this action was instituted in Febru- 
ary, 1883, by the administrator of Virginia C. Fort, who died after 
her husband, to recover the sum of $3,500, being three and one half 
tenths of the amount of the policy. And in an amended petition 
judgment was also asked for a due proportion of the surplus divi- 
dends accruing after the assured ceased to keep up the policy. 

The chancellor rendered judgment in favor of the plaintiff for the 
sum of $3,000, and interest thereon from the time the action was 
commenced, subject to a credit of $598.60 and interest thereon at 
the rate of seven per cent per annum from January 17, 1871, to 
the date of the judgment, being the amount of the four premium 
notes left after deducting $77.40, the proportion of the “ surplus” 
on the business of the company for the years 1868, 1869 and 1870, 
to which the assured was adjudged to be entitled according to the 
terms of the policy. 

From that judgment the defendant has appealed, and the plaintiff 
prosecutes a cross-appeal, the former contending the court erred in 
rendering judgment for any amount, and tie latter that the judg- 
ment should have been for $3,500; that he should have been 
charged with only three of the premium notes; and that the de- 
fendant should have been charged with a due proportion of the sur- 
plus on the business of each year since January, 1871. 

The following are the provisions contained in the policy that have 
@ bearing on the questions presented :— 

“The said company doth hereby promise and agree to pay said 
sum assured * * in sixty days after due notice and proof of the 
death of the said person whose life is hereby assured, the balance of 
the year’s premium and all notes given for premiums, if any, being 
first deducted therefrom. 

“ At each distribution of the surplus after three years from the 
date hereof, a due proportion of such surplus on each and every 
year’s business, during the continuance of this policy will be re- 
turned to the said assured. 

“ And the said company further promises and agrees that if de- 
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fault shall be made in the payment of any premium, it will pay as 
above agreed, as many tenth parts of the original sum assured as 
there shall have been complete annual premiums paid at the time of 
such default. But in order to secure such proportion of the policy 
all premium notes must be taken up, or the interest thereon be paid 
annually in cash on the date of the annual maturity of the premium 
until the notes are canceled by returns of the surplus or the whole 
policy will be forfeited. 

“This policy is issued and accepted by the parties in interest on 
the following express conditions:— * * 

“3d. If the said premiums, or the interest upon any note given 
for premiums shall not be paid on or before the days above men- 
tioned for the payment thereof, * * then,and in every such case, 
the company shall not be liable for the payment of the whole sum 
assured, but only for such part thereof as is expressly stipulated 
above, and the remainder shall cease and determine. 

“4th. In every case where this policy shall cease or become null 
and void, all payments thereon shall be forfeited to the company. * 

“7th. This policy shall not take effect and become binding on the 
company until the premium shall be actually paid, during the life- 
time of the person whose life is assured, to the company, or to some 
person authorized to receive it, who shall countersign the policy on 
receipt of the premium.” 

The defendant filed with its answer as an exhibit the four pre- 
mium notes, which were retained by it from the dates they were re- 
spectively given. The first one of them, the others differing from it 
only as to date, is as follows :— 


“ Mitwavxeg, January 27, 1868. 
“For value received, I promise to pay the Northwestern Mutual 
Life Insurance Company one hundred and ninety-four dollars, with 
interest at the rate of seven per cent per annum, which interest shall 
be paid annually, or the policy be forfeited ; this note being given 
for part of the premium on policy No. 30,330 is to remain a lien 
upon said policy until it becomes due by limitation, or by the death 
of Sugg Fort, when the note shall be deducted from said policy un- 
less sooner paid, tke dividends on the policy are to be applied to the 

payment of the notes. 
*'V. C. FORT, sy Suee Fort.” 


Neither in the policy, nor in the premium notes, is it stipulated 
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that they are to be paid at any fixed time, or at all events before the 
death of the person whose life is assured. On the contrary it is pro- 
vided that whatever amount of the notes may be due after his 
death is to be deducted from the sum assured, the only provision for 
the payment of them or any part of them during his life being con- 
tained in the notes, where it is agreed that the dividends on the 
policy are to be so applied, which it is manifest are insufficient to 
liquidate them during an ordinary lifetime. It is therefore clear 
that the failure to pay off the notes during his life was not intended 
to work a forfeiture of the policy. 

Nor is the failure to pay any cash premium made a cause of for- 
feiture, it being expressly provided otherwise. The only ground 
upon which it can be contended that the contract in terms, or by im- 
plication provides for a forfeiture of the whole policy is the failure 
to pay annually the interest on the premium notes. And whether 
such failure has worked a forfeiture in this case is the principal 
question. 

The law does not favor forfeitures, and in order to justify the 
court in enforcing it in this case, it should be clearly and unambigu- 
ously so expressed in the contract, and the payment of the interest 
annually should be of the substance of the contract, and not then, if 
the company has waived the forfeiture. 

We are not prepared to say that by the terms of this contract, 
construed and enforced according to the principles applicable to 
contracts generally a forfeiture has occurred. 

The company in one clause of the policy binds itself to return to 
the assured at each distribution of the “surplus” after three years 
from its date a due proportion of such surplus on each and every 
year’s business during the continuance of the policy. No condition 
is annexed to this undertaking, and we do not therefore see how it 
is possible the conclusion that the right of the assured to such sur- 
plus became vested immediately after the payment of the three an- 
nual cash premiums, and the execution of the three first premium 
notes, which was done before any default in the payment of the in- 
terest occurred, or « cause of forfeiture on any account existed. 

It is also in another clause agreed in case of default in the pay- 
ment of any premium, the company will pay as many tenth parts of 
the original sum as there shall have been complete annual premiums 
paid at the time of such default. It is true it is in the same clause 
provided that in order to secure such proportion all premium notes 
must be taken up, or the interest thereon paid annually in cash, on 
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the date of the maturity of the premium until the notes are can- 
celed by return of the surplus, or the whole policy will be forfeited. 
But it is difficult to reconcile the forfeiting part of this clause with a 
subsequent one in which it is stipulated that in case of default in the 
payment of a premium or interest upon. any notes “the company 
shall not be liable for the payment of the whole sum assured, but 
only for such part thereof as is expressly stipulated above, and the 
remainder shall cease and determine.” And it is still more difficult 
to reconcile it with the preceding clause in which the return of the 
surplus to the assured is provided for. 

If the rule to construe the language of a contract most strongly 
against the party employing it be applied in this case it would not 
be unreasonable to conclude that it was not the intention to forfeit 
the entire policy after there had been three complete annual cash 
premiums paid, and three premium notes executed and interest paid 
thereon. 

But waiving that question we are clearly of the opinion that the 
stipulation for the cash payment of the annual interest on the notes 
on the date of the annual maturity of the premium should not be 
held as of the substance of the contract. 

The right of the assured to a due proportion of the surplus divi- 
dends having after three years from the date of the policy become 
vested, as in our opinion was the case, there was in the possession of 
the company belonging to her an amount more than sufficient to pay 
the annual interest on the notes executed by her. This fund she 
was entitled to have returned to her, or applied to the payment of 
the interest accruing on the notes. It is true there is a stipulation 
contained in each note that “the dividends on the policy are to be 
applied to the payment of the notes.” But it would not be incon- 
sistent with that stipulation, nor with the right accorded to obligors 
of notes generally for the assured to have the election to apply the 
surplus dividends belonging to her to the payment first of the inter- 
est. Nor would the company have a right to complain, or be in- 
jured by such an application of the dividends ; for by this process 
interest at the unusual and excessive rate of seven per cent would be 
annually compounded, while the interest-bearing principal of the 
note would remain intact. 

But whatever may have been the rights of the assured in respect 
to the application of the surplus dividends belonging to her, the 
company has neither returned to her any part of them, nor credited 
the notes thereby. Having then appropriated and used for its own 
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benefit the fund, which was more than sufficient to pay the interest 
on the notes, the company should not be now permitted to claim a 
forfeiture upon the ground of the non-payment by the assured of 
that interest. 

Moreover, by the terms of the contract the annual payment of the 
interest as well as the ultimate payment of the notes was secured ; 
for the lien retained on the policy comprehended the interest as 
well ase the principal, and the company was fully indemnified 
against the loss of either. 

There are, therefore, two reasons why the forfeiture of the entire 
policy should not be enforced. In the first place, having funds of 
the insured in its possession more than sufficient to pay the 
annual interest, which it has not accounted for otherwise, the com- 
pany shoull be held to have applied it to the payment of the in- 
terest, and consequently there has been in legal contemplation no 
default on the part of the assured in respect to the annual pay- 
ment of the interest. 

In the second place, inasmuch as the company was fully secured 
against loss of either principal or interest, and in fact had in its 
possession the means with which to meet the interest, the forfeit- 
ure provided for in case of default in payment of the interest 
must be regarded “as a penalty to secure not the ultimate, but the 
prompt payment of such interest,” and therefore not enforceable. 

This question has been already passed upon by this court in the 
case of St. Louis Mut. Life Ins. Co. vs. Grigsby, 10 Bush., 317 ; and 
as we think the ruling was correct it must be adhered to. 

It is true in that case after a default in the payment of cash pre- 
miums the policy was commuted and a new certificate issued. But 
the question whether default in the payment of the annual interest 
worked a forfeiture of the policy was presented, considered and 
decided by the court. 

There it was held that as the default was only in time, and as the 
company could be given all that it stipulated to receive, a case was 
presented in which relief against a forfeiture could and ought to be 
afforded. 

Here the default, if any has occurred, is not of the substance of 
the contract, but in time of the payment of interest, and the com- 
pany can be given all that it stipulated to receive. On the other 
hand to forfeit the whole policy on account of default in time of 
payment of the interest, which formed but a small part of the con- 
sideration, and which the company is fully secured in the ultimate 
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payment of, if not already paid, would impose upon the insured the 
entire loss of the premiums actually paid. 

A forfeiture under such circumstances would be extremely op- 
pressive, and if provided for in a contract between individuals con- 
cerning any ordinary business transaction be held as in the nature 
of a penalty. And as we are unable to perceive any reason for 
changing or relaxing the rule in respect to contracts about the 
business of life insurance, the forfeiture provided for in this case 
must be likewise so held. 

It is therefore not necessary to decide whether there has been any 
waiver of the forfeiture by the company. 

We do not, however, agree with counsel for appellee that he is 
entitled to recover more than three tenths of the sum assured. 
For the language of the policy is that if default be made in the pay- 
ment of any premium, the company will pay only “as many tenth 
parts of the original sum assured as there shall have been complete 
annual premiums paid at the time of such default.” 

It is not pretended that more than three complete annual pre- 
miums have ever been paid, and hence only three tenths of the sum 
assured can, according to the contract, be recovered. To render 
judgment for more would be to disregard the language and pervert 
the obvious meaning of the contract. 

There is no provision for canceling any of the notes. And as the 
one executed in January, 1871, was voluntarily given by the assured, 
appellee should not be permitted to repudiate it, but it must be 
regarded like the other three as forming part of the consideration 
for what he is seeking to recover from the company. 

Nor do we think that after the assured refused to pay any other 
cash premiums, to execute any other notes, or to make cash pay- 
ment of the annual interest she was entitled to a full participation 
in the profits ; certainly no more than necessary to offset the inter- 
est accruing on the notes given. 


Wherefore the judgment is affirmed on the original and cross- 
appeal. 
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UNITED STATES SUPREME COURT. 


Ocroser Term, 1884. 


In Error to the Circuit Court of the United States for the Southern Dis 
trict of New York. 


CONNECTICUT MOT. L. INS. CO., Plaintiff in Err-r, 
vs. 


UNION TRUST CO. OF NEW YORK, Trus'ee for the 
Children of Wm. Orton, Deceased.* 


The provision in the New York Civil Code that ‘‘a person, duly authorized to 
practice physic or surgery, shall not be allowed to disclose any information 
which he acquired in attending a patient, in a professional capacity, and 
whch was necessary to enable him to act in that capacity,” is obligatory 
upon the courts of the United States, sitting within that State, in trials at 
common law. 


Section 721 of the Revised Statutes, declaring that ‘‘ the laws of the several 
States, except where the Constitution, treaties, and statutes of the United 
States otherwise require or provide, shall be regarded as rules of decision, 
in trials at common law in the courts of the United States, in cases where 
they apply,” relates to the nature and principles of evidence, and also to 
competency of witnesses, except as the latter subject may be regulated by 
specific provisions of the statutes of the United States. 


To the question. in an application for insurance upon life, whether the appli- 
cant had ever had the disease of “ affection of the liver,” the answer was 
No: Held, that the answer was a fair and true one, within the meaning of 
the contract, if the insured had never had an affection of that organ which 
amounted to disease, that is, of a character so well defined and marked as 
to materially disturb or derange for a time its vital functions; that the 
question did not require him to state every instance of slight or accidental 
disorders or ailments, affecting the liver, which left no trace of injury to 
health, and were unattended by substantial injury, or inconvenience, or 
prolonged suffering. 


* Decision rendered November 17, 1884. 
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An exception to the modification by the court, in its general charge, of a par- 
ticular proposition submitted by one of the parties, without stating specifi- 
cally the modification to which objection is made, is too vague and in- 
definite. 


Hartay, J. 


This is an action upon a policy of life insurance in which a verdict 
and a judgment were rendered for the plaintiff. The policy was 
taken out on the 21st of February, 1878, by the Union Trust Com- 
pany of New York for the benefit of the children of William Orton 
who might survive him. The insured died on the 22d of April of 
the same year. In the application, signed by the trust company 
and by Orton, the following question (the seventh) was propounded : 
“Have you ever had any of the following diseases? Answer (yes or 
no) opposite each.” Then follows a list of the diseases about which 
the applicant was asked—apoplexy, paralysis, insanity, epilepsy, 
habitual headache, fits, consumption, pneumonia, pleurisy, diphtheria, 
bronchitis, spitting of blood, habitual cough, asthma, scarlet fever, 
dyspepsia, colic, rupture, fistula, piles, affection of liver, affection of 
spleen, fever and ague, disease of the heart, palpitation, aneurism, 
disease of the urinary organs, syphilis, rheumatism, gout, neuralgia, 
dropsy, scrofula, smallpox, yellow fever, and cancer or any tumor. 
As to colic, fistula, and fever and ague, the answer was Yes, and as 
to all the other diseases, No. Being asked, in the same question, to 
state the number of attacks, character and duration, of all the dis- 
eases which he had had, the applicant answered: “Had fistula in 
1871, induced by intermittent fever ; radically cured.” 

The eighth question was: “Have you had any other illness, local 
disease, or personal injury ; and if so, of what nature, how long 
since, and what effect on general health?” The answer was: “Had 
colic for one day, October, 1877 ; no recurrence ; general health 
good.” 

The fourteenth was: “How long since you were attended by a 
physician ; in what diseases? Give name and residence of such 
physician.” The answer was: “October, 1877 ; for colic ; Dr. Has- 
brouck, of Dobb’s Ferry ; sick one day.” 

The fifteenth was: “Is there any fact relating to your physical 
condition, personal or family history, or habits, which has not been 
stated in the answers to the foregoing questions, and with which the 
company ought to be made acquainted?” The answer was: “No; 
nothing to my krowledge.” 

The sixteenth was: “Have you reviewed the answers to the 





1885] Connecticut Mut. Life Ins. Co. vs. Un'on Trust Co. 35 


above questions, and are you sure they are correct?” The answer 
was, Yes. 

The application concluded in these words :— 

“Tt it hereby declared and warranted that the above are fair and 
true answers to the foregoing questions ; and it is acknowledged 
and agreed by the undersigned that this application shall form a 
part of the contract of insurance, and that if there be, in any of the 
answers herein made, any untrue or evasive statements, or any mis- 
representations or concealment of facts, then any policy granted 
upon this application shall be null and void, and all payments made 
thereon shall be forfeited to the company.” 

Upon the back of the application were several indorsements, 
among them the following : 

“Proors or Deatu Requirev.—Blanks for the several certificates 
required to be made in proof of death will be furnished upon 
request.” 

The policy purports to have been issued in consideration of the 
representations and declarations made in the application, and of the 
payment of the annual premium at the time designated therein. It 
purports, also, to have been issued and accepted upon certain ex- 
press condition and agreements, among which are: “That the 
answers, statements, representations, and declarations contained in 
or indorsed upon the application for this insarance—which applica- 
tion is hereby referred to and made part of this contract—are war- 
ranted by the assured to be true in all respects, and that, if this 
policy has been obtained by or through any fraud, misrepresenta- 
tion, or concealment, then this policy shall be absolutely null and 
void.” 

This action was brought to recover the amount insured—due 
notice and satisfactory evidence of death having been given. The 
company resisted recovery upon two grounds :— 

1. That the answers to the seventh, eighth, fourteenth, and six- 
teenth questions were false and untrue, and known to be by Orton, 
in this : that so far from his general health being good at the time 
of the making and delivery of the application and of the issuing o 
the policy, he had, for many years immediately prior thereto, su 
fered with piles, affection of the liver, and habitval headache, and 
within less than eighteen months prior to the application had been 
seriously ill for weeks, during which period several physicians 
attended him ; that the illness in October, 1877, continued for some 
days ; that he visited Europe upon ne or more occasions for tk 
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benefit of his health, and by reason of disease was much enfeebled 
in body ; that at the time of issuing the policy defendant did not 
know or have reason to believe that said statements, answers, and 
declarations, or any of them, were untrue, but, believing them to 
be true, issued the policy ; and that by reason of these facts it was 
null and void. 

That in the application it was declared that the statements 
therein were correct and true, and that there was not, to the 
knowledge of the insured, any fact relating to his physical condi- 
tion, personal or family history, or habits, not stated in answer to 
the questions in the application, with which the officers of the de- 
fendant ought to be made acquainted ; y:t, he had been and was 
subject to and afflicted with the diseases therein specified ; had a 
very serious illness and been attended by several physicians ; was 
ill in October, 1877, much longer than stated ; and had visited 
Europe for his health ; which facts were within his knowledge, and 
were material circumstances in relation to the past and present state 
of his health, habits of life, and condition, rendering an insurance 
on his life more than usuallly hazardous and with which the officers 
of the company should have been made acquainted ; but these facts 
were concealed from, and misrepresented to the company by Orton, 
whereby it was injuriously influenced, and induced to omit such ex- 
aminations and precautions in reference to his condition and health 
a3 would have prevented the issuing the policy upon the considera- 
tions and conditions therein set forth ; and that, by reason of such 
concealment and misrepresentation, the policy was and is absolutely 
null and void. 

1. In support of the defense, physicians, who had attended the 
insured professionally, were examined as witnesses; and the first 
assignment of error relates to the refusal of the court to permit them 
to answer questions, the object of which was to elicit information 
which would not have been allowed to go to the jury, under section 
834 of the Code of Civil Procedure of New York, had the action 
been tried in one of the courts of the State. That section provides 
that “ a person, duly authorized to practice physic or surgery, shall 
not be allowed to disclose any information which he acquired in 
attending a patient, in a professional capacity, and which was neces- 
sary to enable him to act in that capacity.” It is not, and could not 
well be, seriously questioned, that the evidence excluded by the 
circuit court was inadmissible under the rule prescribed by that sec- 
tion. Grattan vs. Metropolitan Life Ins. Co., 92 N. Y., 274; Same 
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vs. Same, 80 ib., 281 ; Pearson vs. People, 79 ib., 424 ; Edington vr. 
AXtna Life Ins. Co., 77 ib., 564; Edington vs. Mutual Life Ins. Co., 
67 ib., 185. 

But it is suggested that truth and justice require the admission of 
evidence which this statutory rule, rigorously enforced, would ex- 
clude, and that it can be admitted without disturbing the relations 
of confidence properly existingebetween physician and patient ; that 
it would not afflict the living nor reflect upon the dead, if the physi- 
cian should testify that his patient had died from a fever, or an 
affection of the liver; and that the rule, as now understood and 
applied in the courts of New York, shuts out, in actions upon life 
policies, the most satisfactory evidence of the existence of disease, 
and of the cause of death. These considerations, not without weight, 
so far as the policy of such legislation is concerned, are proper to be 
addressed to the legislature of that State. But they cannot control 
the interpretation of the statute, where its words are so plain and 
unambiguous as to exclude the consideration of extrinsic circum- 
stances. Since it is for that State to determine the rules of evidence 
to be observed in the courts of her own creation, the only question 
is whether the Circuit Court of the United States is required, by the 
statutes governing its proceedings, to enforce the foregoing provi- 
sion of the New York Code. This question must be answered in the 
affirmative. By section 721 of the Revised Statutes, which is a 
reproduction of the 34th section of the Judiciary Act of 1789, it is 
declared that “the laws of the several States, except where the Con- 
stitution, treaties, or statutes of the United States otherwise require 
or provide, shall be regarded as rules of decision, in trials at com- 
mon law, in the courts of the United States in cases where they 
apply.” This has been uniformly construed as requiring the courts 
of the Union, in the trial of all civil cases at common law, not within 
the exceptions named, to observe, as rules of decision, the rules of 
evidence prescribed by the laws of the States in which such courts 
are held. Potter vs. National Bank, 102 U. S., 165; Vance vs. 
Campbell, 1 Black 427; Wright vs. Bales, 2 ib., 535 ; McNeil vs. 
Holbrook, 12 Pet., 84; Sims vs. Hundley, 6 How., 1. 

There is no ground for the suggestion that sections 721, 858, and 
914 of the Revised Statutes may be construed as relating to the com- 
petency of witnesses rather than to the nature and principles of evi- 
dence. While in some of the cases the question was whether a 
witness, competent under the laws of a State, was not, for that 
reason, under the 34th section of the act of 1789, a competent wit- 
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ness in the courts of the United States sitting within the same State, 
in others the question had reference to the intrinsic nature of the 
evidence introduced. In McNeil vs. Holbrook the court held the 
courts of the United States, sitting in Georgia, to be bound by a 
statute of that State declaring, as a rule of evidence, that in all cases 
brought by an indorser or assignor on any bill, bond, or note, the 
assignment or indorsement, without regard to its form, should be 
sufficient evidence of the transfer thereof ; the bond, bill, or note to 
be admitted as evidence without the necessity of proving the hand- 
writing of the assignor or indorser. And in Sims vs. Hundley a 
notary’s certificate, held to be inadmissible as evidence under the 
principles of general law, was admitted upon the ground that, having 
been made competent by a statute of Mississippi, it was competent 
evidence in the Circuit Court of the United States sitting in that 
State. 

We perceive nothing, in the other sections of the Revised Statutes 
to which attention is called, that modifies section 721, except that, by 
section 858, the courts of the United States, whatever may be the 
local law, must be guided by the rule that “no witness shall be ex- 
cluded in any action on account of color, or in any civil action because 
he is a party to or interested in the issue tried ;” and by the further 
rule, that, “in actions by or against executors, administrators, or 
guardians, in which judgment may be rendered for or against them, 
neither party shall be allowed to testify against the other, as to any 
transaction with, or statement by, the testator, intestate, or ward, 

unless called to testify thereto by the opposite party, or required to 
testify thereto by the court.” “In all other respects,” the section 
proceeds, “the laws of the State in which the court is held shall be 
the rules of decision as to the competency of witnesses in the courts 
of the United States in trials at common law, and in equity and ad- 
miralty.” As to section 914, it is sufficient to say that it does not 
modify section 721 in so far as the latter makes it the duty of the 
courts of the United States, in trials at common law, to enforce— 
except where the laws of the United States otherwise provide—the 
rules of evidence prescribed by the laws of the States in which 
they sit. 

For these reasons, it is clear that the circuit court properly refused 
to permit physicians called as witnesses to disclose information 
acquired by them while in professional attendance upon the insured, 
and which was necessary to enable them to act in that capacity. 

2. The widow of the insured having been called as a witness on 
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behalf of the company, it is contended that the court erred in not al- 
lowing her to answer this question : “ Did you not understand from 
your husband the nature of the disease?” That question, it is 
claimed, called for information derived from the insured as to the 
nature of any disease under which he may have been suffering at a 
particular time prior to his application. Ifshe was a competent wit- 
ness, and if the statements of the insured to her were admissible 
upon the issue whether he hud concealed any fact in his personal his- 
tory or condition with which the company ought to have been made 
acquainted, or upon the issue whether he had made fair and true an- 
swers to the questions put to him, still the question did not call for 
his statements, but only as to what the witness understood from him 
as to the nature of his disease. Her statement of what she under- 
stood may not have been justified by what the insured actually said, 
and may have been nothing more than the unwarranted deduction of 
her own mind. The objection to the question was properly sustained. 

3. This brings us to the consideration of questions more directly 
involving the merits of the case. The first of these relates to the re- 
fusal of the court to instruct the jury that if they “believe, on the 
evidence, that the insured ever had had affection of the liver before the 
presentation to the defendant of the application for insurance, the 
policy is void, and the defendant is entitled to a verdict.” This in- 
struction was refused, and the court, among other things, said to the 
jury, that disease implied a substantial attack of illness or a malady, 
which had some bearing on the general health of the insured, not a 
slight illness, or temporary derangement df the functions of some 
organ. 

The defendant's request for instruction was properly denied, for 
the reason that it might have been construed as requiring a verdict 
for the company, upon its appearing simply that the insured, prior 
to his application, had experienced a slight, temporary affection of 
the liver, which had no tendency to shorten life, and all the symp- 
toms of which had disappeared, leaving no trace whatever of injury 
to health. The insured was directed to answer Yes or No, as to 
whether he had ever had certain diseases, among which was in- 
cluded “affection of liver.” Itis difficult to define precisely what 
was meant by “ affection of liver,” as a disease, and the difficulty is 
not removed by the evidence of the only physician who testified upon 
the subject. While he would ordinarily understand affection of the 
liver to mean some chronic disease of that organ, yet it is not, he 
says, strictly a medical term, but a general expression, which, by it- 
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self, may include acute as well as chronic disease of the liver. He 
describes it as “a big bag to put many diseases in,” and observes 
that it ‘would cover anything in the world the matter with the 
liver.” It seems to the court, however, that the company, by its 
question, sought to know whether the liver had been so affected that 
its ordinary operations were seriously disturbed or its vital power 
materially weakened. It was not contemplated that the insured 
could recall, with such distinctness as to be able to answer categori- 
cally, every instance during his past life, or even during his man- 
hood, of accidental disorder or ailment affecting the liver, which 
lasted only for a brief period, and was unattended by substantial in- 
jury or inconvenience, or prolonged suffering. Unless he had an 
affection of the liver that amounted to disease, that is, of a character 
so well defined and marked as to materially derange for a time the 
functions of that organ, the answer that he had never bad the disease 
called affection of the liver was a “ fair and true” one ; for, such an 
answer involved neither fraud, misrepresentation, evasion nor con- 
cealment, and withheld no information as to his physical condition 
with which the company ought to have been made acquainted. The 
charge, upon this point, was in accordance with these views, and no 
error was committed to the prejudice of the company. 

4, There was evidence before the jury tending to show that the in- 
sured visited Europe in 1874 under the advice of Dr. Baner, a phy- 
sician, and that he was ill in 1875 as well as in the month of October, 
1876. At the trial the defendant read in evidence, without objec- 
tion, the proofs of loss received by it from the trust company. The 
proofs were made on forms supplied by the insurance company. 
Among them was a certificate from Dr. Baner, who attended the in- 
sured in his last illness. That certificate was made up of questions 
to and answers by the physician. One of the questions required him 
to state the remote cause of death ; if from disease, to give the pre- 
disposing cause, the first appearance of its symptoms, its history, and 
the symptoms present during its progress. His answer was : “The 
fatal attack was preceded by severe and protracted mental work, 
and by several attacks of malarial fever, accompanied in each in- 
stance by considerable cerebral engorgement.” He also stated, in 
the certificate, that the immediate cause of death was cerebral apo- 
plexy; that he did not think the insured had any other disease, acute 
or chronic, or had ever had any injury or infirmity ; and that there 
was nothing in his habits or mode of life, predisposing him to dis- 
ease, except a tendency to overwork. 
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Several instructions were submitted by the compazy touching this 
part of the case. In the form asked they were refused. But such 
refusal would not constitute ground fur reversing the judgment, if 
the propositions they involved, so far as correct, were embraced by 
the charge. The jury were instructed, upon the whole case, that the 
insured warranted the truth in all respects, of each answer, state- 
ment, representation and declaration contained in the application, 
which was a part of the policy ; that any inquiry as to their mate- 
riality, or his good faith, was removed by the agreement of the par- 
ties, from the consideration of the court or jury ; that the truth of 
each answer was an express condition to the existence of liability on 
the part of the company; and that if the answers, or any of them, 
were, in fact, untrue, the contract was at an end, although the in- 
sured, in good faith, believed them to be true. Their attention was 
particularly called to the answer to the eighth question in the ap- 
plication, in which the insured—responding to the inquiry whether 
he had had any other illness, local disease, or personal injury—stated 
nothing more than that “he had colic for one day, October, 1877 ; 
no recurrence ; general health good” The court said: “Illness is 
a word which may include, properly, an attack of a less grave and 
serious character than a disease ; an illness may be slight or severe ; 
in either case it is an illness.” Referring also to a question which 
required the insured to state any fact relating to his physical condi- 
tion, personal or family history, or habits, not already disclosed, and 
with which the company ought to be made acquainted, the court— 
almost in the language of defendant’s eighth request—charged the 
jury that if they believed, on the evidence, “that the trip to Europe 
advised by Dr. Baner, the illness in 1875, or the illness in 1876, or 
the suffering of several attacks of malarial fever, accompanied by 
cerebral engorgement (if those attacks occurred, or either of them) 
were facts relating to the physical condition and personal history of 
the insured, of importance to the ascertainment of the condition of 
his health at the time of his application, the omission of those facts, 
or either of them, from the application, avoids the policy, and the de- 
fendant is entitled to recover.” After reviewing all the evidence, the 
court concluded its charge by instructing the jury that if they found 
affirmatively that the insured “ did not answer cne of these questions 
truly, then there is nothing more for you to do except to find for the 
defendant ; if you find affirmatively that he was guilty of conceal- 
ment in his answer to the fifteenth question, then you will find for 
the defendant.” 
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We are of opinion that the charge—the most important parts of 
which we have quoted—was not one of which the company had any 
reason to complain ; and the plaintiff having recovered a verdict, 
makes no objection to it. 

In reference to that portion of the charge referring to the state- 
ments in the certificate of Dr. Baner, made part of the proofs of loss, 
the point is made that the court erroneously instructed the jury that 
they could not, upon that certificate—made without cross-examina- 
tion and simply to inform the company of the death of the insured— 
find as an affirmative fact, that the malarial attacks therein referred 
to as the remote cause of death, existed. 

Wichout determining whether this certificate, so far as it assumes 
to state the cause of the death of the insured, was required by the 
contract as a condition of the plaintiff's right to sue on the policy, or 
whether, under the circumstances of this case, it was proof of all the 
facts stated in it, it is sufficient to say that the objection that the 
court, in effect, discredited that certificate as prime facie evidence of 
the facts stated, cannot be entertained. No one of the requests for 
instructions submitted by defendant covers the precise point now 
made, nor was any exception taken at the time to that purt of the 
charge which, it is claimed, refers to the certificate of the attending 
physician. The only exception taken by the defendant to the charge 
was “to the charge of the eighth proposition, as modified by the 
court and embraced in his general charge.” The eighth proposition 
submitted by the defendant was given, in the words already quoted 
from the charge, with the modification that the jury were to deter- 
mine on the evidence, whether the insured had had the before-men- 
tioned attacks of malarial fever, accompanied by cerebral engorge- 
ment. That modification was entirely proper, since it was the 
province of the jury to determine the weight of the evidence. Cush- 
man vs. U. S. Life Ins. Co., 70 N. Y., 77. Ifthe subsequent part of 
the charge, which is now referred to as discrediting Dr. Baner’s cer- 
tificate as evidence of the facts stated in it, was regarded at the trial 
as a modification of the defendant’s eighth proposition, or as objec- 
tionable in itself, the exception taken should have been more spe- 
cific. The attention of the court should have been called to the 
particular point by something more definite than the general excep- 
tion taken. Beckwith vs. Bean, 98 U. S., 284 ; Lincoln vs. Claflin, 7 
Wall., 132 ; McNitt vs. Turner, 16 ib., 362; Beaver vs. Taylor, 93 
U. S., 46. 

No error was committed in overruling the instructions asked by 


\ 
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the defendant, since whatever they contained that ought to have 
been approved, was embodied in the charge to the jury. 
We find no error in the record of which this court can take cog- 


nizance, and the judgment must be 
Affirmed. 


COURT OF APPEALS OF NEW YORK. 


GERTRUDE B. MURRAY, Appellant. 
vs. 


NEW YORK LIFE INS. CO., Respondent.* 


The insured was shot and killed while engaged in a violent and unjustifiable 
assault. It was claimed that the shooting was accidental and involun- 
tary on the part of the party assaulted. 


Held, That as the death was directly due to the assault, it was as mucha 
death in violation of the law within the policy as would be that of a 
burglar killed by an accidental fall while prosecuting a burglary. 


Where the finding of the jury can be justified from either of two interpreta- 
tions of the evidence it cannot be impeached by showing that part adepted 
one interpretation and part another. 


S. W. Futterton, for Appellant. 
JoserH H. Cuoatez, fur Respondent. 


Anprews, J. 
The policies upon the life of Wisner Murray each contain a condi- 
tion that if the assured “shall die in, or in consequence of, a duel, or 
of the violation of the laws of any nation, State or province,” the pol- 
icy shall be void. The assured died from a pistol shot from a pistol 
in the hands of one Berdell, upon whom the deceased and his brother 


* Decision renaered Oct. 7, 1884. 
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had committed a violent assault, and the defense is based upon 
this condition in the policy. It is an undisputed fact that the 
brothers, acting in concert, planned the assault upon Berdell. 
They stationed themselves in the waiting-room of the station, 
awaiting his arrival, and when he entered the room, Spencer 
Murray seized him by the arms from behind, and held him while 
his brother, Wisner Murray, standing in front, beat him over the 
head and face with a rawhide, striking from ten to twenty blows, 
inflicting severe and painful wounds from which the blood flowed 
profusely, covering his face and clothing. The assault was a brutal 
one, and so far as appears, without provocation. Berdell testified 
that in the struggle to escape from Spencer Murray, his hand 
was involuntarily brought into contact with his hip pocket con- 
taining a pistol He drew it from his pocket, and it appears that 
Wisner Murray seeing the pistol, started toward the lunch counter, 
keeping his face toward Berdell and calling on his brother to 
“hold him and not to let him shoot.” Wisner Murray jumped over 
the lunch counter, and as he was passing through a door into 
another room, the pistol in the hands of Berdell was discharged, the 
ball hitting the assured in the forehead, causing his death. 

Berdell, who was called as a witness by the defendant, testified in 
substance that the firing of the pistol was accidental and was caused 
by the sudden jerking of his arm by Spencer Murray, who was still 
holding him, and that he had no intention of firing at the deceased. 
It is established by the great preponderance of testimony that until 
after the pistol was fired, Berdell was in the grasp of Spencer Mur- 
ray and was struggling to release himself. 

Berdell also testified that the deceased, during the time he was 
retreating, had a pistol which he pointed at the witness as if aiming 
at him. He is confirmed as to the deceased having a pistol by 
another witness, and a pistol was found after the affray on the floor 
near where the deceased fell, a distance of about thirty feet from 
the place where Berdell was when the shot was fired. The wit- 
nesses differ as to the time which elapsed between the commence- 
ment of the affray and the firing of the pistol, the highest esti- 
mate given by any witness being thirty seconds. 

It is not disputed that the assault made upon Berdell was a 
violation of law. But it is contended that as, according to the 
evidence of Berdell, the firing was accidental, and not intentional, 
and as it also appears that it happened after the assured had aban- 
doned the combat, his death was not “in, or in consequence of, a 
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violation of law,” and was not therefore a death excepted from the 
operation of the policy. The argument is that death under such 
circumstances, from an accidental shooting, cannot in a legal sense 
be attributed to the violation of law which preceded it, so as to bring 
it within the condition of the policy. There must, no doubt, be a 
relation between the act causing the death and the violation of law, 
to avoid the policy. In the case of Bradley vs. Mutual Ins Co., 
(45 N. Y., 422), involving the construction of a similar clause in a 
life policy, the court said, “it seems to be clear that a relation 
must exist between the violation of the law and the death, to make 
good the defense ; that the death must have been caused by the 
violation of law.” 

It may be that the proviso in the policy was primarily intended to 
exempt the company from the hazard of a death from violence to 
which persons engaged in the execution of criminal acts are ex- 
posed, and especially where the unlawful or criminal act is such as 
is likely to be met by forcible resistance. It is plain that a 
homicide committed in self-defense would be a death within the 
condition ; so also a death at the hands of justice in punishment for 
crime. The death in these cases would be the direct and legiti- 
mate result of the criminal act. 

Another case a little further removed from the violation of law as 
its cause, would be one where a party assailed, in the heat of pas- 
sion naturally engendered by the act of the assured, on the moment 
takes the life of the aggressor, although the provocation might not 
be a legal justification of the homicide. Such a death we conceive 
might be within the condition depending upon circumstances. If 
the violation of law in which the deceased was engaged, was trivial, 
although calculated to some extent to excite opposition or resistance, 
but the taking of life was a result which no reasonable man could 
have contemplated as likely to follow from the unlawful act, there 
would be no such relation between the act and the death that the 
former could be said to be the cause of the latter. 

But if on the other hand, the party killed was engaged,in com- 
mitting a violent assault, the natural result of which would be to 
arouse the passions and excite the anger of the party assailed, and 
in the heat of passion he killed his assailant, the death would, we 
think, be the result of the unlawful act within the meaning of the 
policy, although the party causing it exceeded the bounds of lawful 
resistance. 

As between the company and the assured his violation of la 
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ought justly to be treated as the cause of the death, because the de- 
ceased must be assumed to have known the danger he incurred, and 
that a party resisting an assault under such circumstances, and 
whose anger is naturally excited, does not mark with exactness the 
line which separates lawful defense from excessive and unjustifiable 
force. 

We have so far had in view cases where the death of a person in- 
sured was the result of the intentional act of another, or of the law. 
But while it is probable, as we have said, that cases of this kind 
were primarily in the contemplation of the parties to the contract, 
the words of the condition are too broad to permit them to be con- 
fined to this narrow and rigid limitation. The proviso clearly ex- 
empts the company from all risks of life which attend the 
violation of law, which are the natural and reasonable concomi- 
tants of the transaction. Prize-fighting is prohibited by law and 
is attended with some danger. Suppose in such a friendly 
contest, by mishap one of the combatants strikes a blow 
which causes the death of the other. Would a death under such 
circumstances be a death in the violation of law within the policy, 
although there was no intention to kill? However this might be an- 
swered, we think it is clear that there may be a death in violation of 
law within the meaning of the policy, although not intentionally in- 
flicted, and although it was not occasioned by the act of another. 
A burglar, who in consequence of a misstep or to escape detection, 
falls or jumps from the roof of a house which he is attempting to 
enter, and is killed, dies in violation of law as plainly as if he had 
been shot by the owner in defense of his dwelling. In the former as 
in the latter case, the death results from the criminal act, within 
the policy, as a natural and reasonable consequence, because al- 
though the immediate cause of the death was a fall, yet the exposure 
to the danger was encountered in the prosecution of the criminal 
purpose. 

Another case may be stated, of which there may perhaps be more 
doubt. Suppose the assured in this case, instead of having been 
killed by the pistol, had in the struggle with Berdell ruptured a 
blood vessel, or, being predisposed to heart disease, it had been 
brought on by the excitement of the affray, and he had died from 
either of these causes in the midst of the struggle. Death from a 
rupture of a blood vessel, or from disease of the heart, occurring in- 
dependently of any violation of law, would be covered by the pol- 
icy. The company assumes the risks of death from these causes 
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under ordinary circumstances. But do they assume such risk when 
the immediate, exciting cause of the death is a struggle originating 
in a criminal assault in which the deceased was engaged at the 
time? To exempt the company, must the death result from some 
peculiar and special risk connected with the commission of crime ? 
It seems to us not, and that it is sufficient to bring a case within the 
condition if there is such a relation between the act and the death 
that the latter would not have occurred at the time if the deceased 
had not been engaged in the violation of law. 


In the case befure us it is said that the shooting was accidental, 
and not voluntary or intentional, and consequently was not a death 
in or in consequence of a violation of law. What incidents would 
attend the assault by the Murrays could not be foreseen. They 
probably did not know that Berdell had a pistol, and, if they had 
known it, they could not have anticipated that it would be discharged 
in the manner stated by him. But they took the risk of his resist- 
ance to any extremity. They took the risk of any injury which 
might happen to them in consequence of his handling a deadly 
weapon, whether such injury was intentional or accidental. The 
case is to be considered under the actually existing circumstances 
of the assailants and assailed, and if the killing under these circum- 
stances was not an unnatural result of the attack, the case is within 
the condition. 


Assuming that Berdell’s statement that the shooting was uninten- 
tional, was binding on the jury, and that the killing was accidental, 
yet the accident was the result of the struggle of Berdell to free 
himself from the grasp of Spencer Murray, and the jerking of his 
arm by the latter. The accident, so called, was caused by the as- 
sault, and the risk of injury from the discharge of the pistol was oc- 
casioned by the criminal act of the Murrays. 


The claim that Wisner Murray had abandoned the combat before 
the firing of the pistol, if true, does not meet the difficulty. He 
was a party to the original encounter. The struggle with Spencer 
Murray was continuing when the pistol was fired. Ifthe shot had 
killed Spencer Murray, and he had been the person insured, there 
could, we think, be no doubt. It killed his brother, who was unfor- 
tunately within its range, but at a time when it is said he was at- 
tempting to escape from the scene. But he was not relieved from 
responsibility for the act of his confederate in a crime jointly 
planned, who was continuing the assault, and the act of Spencer 
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Murray in jerking the arm of Berdell, causing the explosion, is as 
to the company the act of both. 

We are of opinion, assuming as true to its full extent the state- 
ment made by Berdell that the defense was established. If, as 
there is some slight evidence to show Berdell fired the pistol after 
he had escaped from Spencer Murray, the case is not changed. At 
all events the jury upon that theory of the case might well have 
found, and could not justly have found otherwise, that it was fired 
by Berdell in the heat of passion and under circums‘ances which, if 
they did not fully justify him, made the firing and the consequent 
death a natural and reasonable consequence of the assault. 
Whether, therefore, the firing of the pistol was intentional or not, 
or whether Wisner Murray had or had not abandoned the combat, 
the jury upon the evidence, were justified in finding as they did 
by the general verdict, that the assured died in, or in consequence 
of a violation of law. 

This conclusion answers the points m: de upon the exceptions to 
the charge. 

In submitting the case to the jury the learned judge requested 
them specifically to answer three questions: Ist. Did Berdell fire 
the shot which killed Murray, intentionally? 2d. Was the killing 
of Murray justified on the ground that it was done by Berdell for 
his lawful self-defense? 3d. At the time Murray was shot, had he 
abandoned the combat? The judge at the time of submitting the 
questions, stated that he did not consider them necessary to a ver- 
dict, meaning thereby, as we infer, that an agreement of the jury 
in respect to them was not essential to a recovery. The jury re- 
turned a general verdict for the defendant, accompanied with the 
statement that they were unable to answer the questions submitted. 
The plaintiff's counsel objected to the reception of the verdict until 
the questions submitted were passed upon and determined by the 
jury, but the court overruled the objection. 

We think the exception was not well taken. The case was one 
in which a special verdict was not required (Code, § 1,187). The 
point to be determined by the jury was whether the insured died 
in, or in consequence of a violation of law. The jury found for the 
defendant upon this issue, and as was said by Brown, J., in his very 
satisfactory opinion, “ The jury might well have united in that con- 
clusion, although some should think the shooting accidental, and 
others intentional, some that it was done in self-defense, others that 
it was done in the heat of passion, some that the assured had aban- 
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doned the combat, others that he had turned to renew the assault 
upon Berdell with his pistol.” 

It is not necessary that a jury in order to find «a verdict should 
concur in a single view of the transaction disclosed by the evidence. 
If the conclusion may be justified upon either of two interpretations 
of the evidence, the verdict cannot be impeached by showing that a 
part of the jury proceeded upon one interpretation, and a part upon 
the other. 

The case of Ebersole vs. Northern Central Railroad Co. (23 Hun, 
114), is not in point. A finding that there was no contributory neg- 
ligence was in that case an essential element in the plaintiff's right 
of action. The agreement of the jury upon that question must have 
preceded the finding of a lawful verdict. 

We think the judgment should be affirmed. 


All concur, except Danrortu, J., absent. 
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vs. 


MERCHANTS’ FIRE INS. CO., Appellant.* 


The policy contained conditions dividing the property into not-hazardous, 
hazardous, extra hazardous, and specially hazardous, firecrackers being 
denominated hazardous, Yankee notions extra hazardous, and fireworks 
specially hazardous. Above the specially hazardous list, it was stated the 
following merchandise to be covered must be specially written in the pol- 
icy, under which was included fireworks. The policy also provided that if 
the pooperty be used for storing or keeping any article more hazardous 
than called for by the original contract, except as provided for or agreed to 
in writing thereon, or if the risk shall be increased or the premises used 
for more hazardous ee notice should be given and indorsed, or the 
policy should be void. 

Held, That the policy was not violated by keeping of firecrackers in the stock 
of a store insured as a fancy goods and Yankee notions store. 

Held, That evidence was admissible to show that such articles were usual in 
such a store. 

Held, That it was too late after commencement of action to allege for the first 
time a defect in the proofs of loss regarding the notary. 

Held, That where after service of summons the company delayed the action by 
pro — to arbitrate it cannot claim that suit was too late by reason of 
such delay. 


S. S. Roars, for Respondent. 
H. E. Stickers, for Appellant. 


DanForta, J. 
The plaintiffs while doing business in Buffalo obtained from the 
defendant a policy of insurance in the sum of $2,500, against loss or 
damage by fire, “on their store furniture and fixtures, contained in 
“@ Decision rendered Oct.31,1884..2#2£2£2£2£@&«0 #- °° 
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a certain building in that city, to be occupied by the assured as a 
fancy goods and Yankee notion store.” 

The property was injured by fire on the 4th of June, 1879, and 
upon suit brought it was established that the liability of the defend- 
ants, if any, amounted to $670.25, but the policy contained conditions 
dividing insurable property into “not hazardous,” “hazardous,” 
“extra hazardous” and “specially hazardous,” and by which fire- 
crackers in packages were denominated “ hazardous,” fancy goods 
“extra hazardous,” Yankee notions “ extra hazardous,” and fire- 
works “specially hazardous,” and above the class “ specially hazard- 
ous ” was printed “the following merchandise * * * to be covered 
must be specially written in the policy,” and then follows a list in 
which is found “fireworks.” It wa; also therein declared “ that in 
case the said property at any time shall be used for the purpose of 
carrying on therein any trade * * * or for storing, using, or keep- 
ing therein any articles, goods or merchandise, or for more hazard- 
ous purposes than that called for by the original contract of 
insurance * * * except as herein specially provided for or here- 
after agreed to by this corporation in writing upon this policy,” 
“or if during its existence the risk shall be increased * * * * by 
any means, or if by the occupation of the premises for more hazard- 
ous purposes than are permitted by this policy * * the insured 
shall give proper notice (in writing) and have the same indorsed in 
writing, and any failure to comply with these conditions will make 
this policy void.” 

In case of loss the assured was required, among other things, to 
“produce a certificate under the hand and seal of a magistrate or 
notary public most contiguous to the place of the fire and not con- 
cerned in the loss,” stating certain particulars in relation thereto ; 
and these provisions being complied with, it was further provided 
that no suit or action of any kind against the company for the recov- 
ery of any claim under th policy, shall be sustainable unless it “be 
commenced within the term of six months next after the day on 
which any loss or damage shall occur.” 

At the time of the fire, the plaintiffs had in the store from 650 to 
700 boxes of firecrackers, and from $200 to $400 worth of fire- 
works consisting principally of roman candles, rockets and some 
small works like pin-wheels. All these articles were procured after 
the policy issued, and unless they are fairly to be considered as 
forming part of the stock of a faney goods and Yankee notion store, 
no notice of an intention to keep them was given to the company, 
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nor its assent thereto in any manner obtained. To remove this 
difficulty the plaintiff's counsel, against the objection of defendant, 
proved that firecrackers and fireworks constitute an ordinary and 
usual and recognized portion of a stock of fancy goods and Yankee 
notion stores and were ordinarily kept in such stores at the time of 
the writing of the policy mentioned in the complaint. 

In this there was no error. The policy was ambiguous. To 
ascertain whether the assured used the store in which the insured 
property was placed, for storing or keeping articles not permitted, 
or which would increase the risk, it was necessary to ascertain what 
articles were included in the term selected by the insurer, viz: a 
“fancy goods and Yankee notion store.” The policy does not dis- 
close it, and it is not perceived that it could be done except by 
proof as to the goods and merchandise usually kept in such stores. 
The provisions of the policy are ample to exclude by name pro- 
hibited articles from the risk, but they throw no light upon the ques- 
tion, what varieties of merchandise property belong to a store 
characterized as was the one in this case. Fireworks are mentioned 
as specially hazardous, and “to be covered, must be specially writ- 
ten in the policy.” But here there was no insurance upon the stock, 
and the question presented by that condition does not arise. The 
inquiry was merely to discover whether the questionable articles 
formed part of the business which might properly be carried on in 
the store where the insured property was placed. For that purpose 
it was admissible, not only within the well-settled general rule that 
in determining the meaning of a policy, regard must be had to the 
course of the trade to which it relates, but also within the cases in 
this court upon the precise point. Pindar vs. Kings Co. Fire 
Ins. Co., 36 N. Y., 648; Steinbach vs. Lafayette Fire Ins. Co., 54 
N. Y., 90. 

The evidence was sufficient to justify the referee’s findings in 
accordance with it, even if it is considered—as the appellant’s claim 
it should be—as relating only to the city of Buffalo and its vicinity. 
The subject of the insurance was at that place, and the underwriters 
knew, or ought to have known, the usage and course of business in 
connect’on with which the policy was issued, and must be assumed 
to have made their contract with reference to it. There was then 
no breach of any condition of the policy, and the plaintiff estab- 
lished a cause of action. 

The appellant objects to its enforcement, however, upon the 
grounds, first, that although the plaintiff produced the certificate of 
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a notary public in due form, “he was not the notary referred to in 
the policy, because he was not the one most contiguous to the place of 
fire,” and second, that the action was not commenced within the time 
specified in the policy. It appeared, however, that proofs of loss 
were given in due season, and objections upon various grounds 
made to their sufficiency. The notary in fact resided within 
four hundred feet of the fire, and no defect in this respect was 
pointed out until after the commencement of the action. It was 
then too late. O’Neil vs. Buffalo Fire Ins. Co., 3 N. Y., 122. 

As to the remaining point, the proofs of loss were furnished 
June 13, 1879, and then followed an active correspondence between 
the company and the insured and their attorneys, the former 
claiming that the proofs of loss should be amended in several 
particulars, and also deprecating a suit and proposing and urging 
an arbitration or reference of the claim of the assured, until by 
letter of the 24th of January, 1880, the insurers directed their 
attorneys to enter an appearance in this matter. It was done on 
the 26th of January, 1880, by service on the attorneys of the in- 
sured of notice of retainer, entitled “In the superior court,” and 
demanding a copy of the complaint to be served on the attorneys 
for the insurers at their office. On the 28th of January the sum- 
mons and complaint in this action (in the superior court of 
Buffalo) was served on the defendants’ attorneys by mail. The 
defendants again sought to arbitrate, and requested and obtained 
from plaintiffs’ attorneys, an extension of the time to answer to March 
25th, and did in fact answer the complaint on the 24th of March. 

As regards the defense setting up that the action was not com- 
menced in time, the learned counsel for the appellant concedes that 
the time to bring the action did not expire until February 13, 1880. 
The referee found that it was in fact commenced on the 28th of Jan- 
uary of that year. Upon the facts stated it can hardly be pretended 
that the application now sought to be made of the condition in ques- 
tion, is either “ just or honest,” and it is said that in such case only 
“should it be permitted to defeat a recovery.” The Mayor vs. 
Hamilton Fire Ins. Co., 39 N. Y., 45 ; Hay vs. Star Fire Ins. Co., 77 
N. Y., 235. Nor does it apply except where the proofs of loss were 
originally complete and received without objection : Ames vs. N. Y. 
Union Ins. Co, 14 N. Y., 254; nor where the delay is occasioned by 
the demand of underwriters for other particulars. The Mayor vs. 
Hamilton Fire Ins. Co., supra. Ames vs. Union Fire Ins Co., supra ; 
Hay vs. Star Fire Ins. Co., supra. 
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The defendants may by objecting to the proofs of loss impose 
upon the assured the duty of making them complete and remov- 
ing if possible the dissatisfaction of the insurers, and if he chooses 
to do so the delay is mutual and the time of limitation necessarily 

xtended. That was the case here. On the 6th of August, the de- 
fendants by letter requested the plaintiffs to amend their proofs of 
loss in various specified particulars, as to the origin of the fire, when 
it occurred, and whether there were at the time of the fire, or had 
been immediately preceding it, fireworks within the store in ques- 
tion, and inclosed blank proofs of loss to be filled up. Some infor- 
mation was given, but on the 15th of August the defendants replied 
that it was insufficient, and wanted fuller answers to the questions 
of the preceding letter. This was repeated on the 28th of August, 
and a compliance with the policy requested, and the defendants 
say, ‘we will accept nothing short of a full and complete proof of 
loss embracing the points propounded in letter of August 6th, 1879, 
end desire to make this request so plain that you cannot misunder- 
stand it. The loss of time mentioned by you is attributable to 
yourselves only. Please read policy conditions and make satisfac- 
tory proofs of loss at once.” 

The complaints on the part of the defendants, and efforts on the 
part of the plaintiffs to comply with them, continued until Decem- 
ber. These facts are undisputed. Each party therefore assented 
to the delay, and while the negotiation was in progress, the defend- 
ants could not be called upon to pay, and consequently the cause of 
action did not accrue. (See cases supra, and Steen vs. Niagara Fire 
Ins. Co. 89 N. Y., 315). But in any view of the case the action was 
in time. When the attornéys were authorized by the defendants to 
appear for them, no suit was pending, but there was a controversy 
or “a case” against it in favor of these plaintiffs. The insurance 
company anticipated the commencement of an action, and their 
attorneys gave a formal retainer. This could not bind the plaintiff 
to commence his action in the court named by them, but they were 
authorized to act for the defendants in such action as should be 
commenced, and service on them was made equivalent to service on 
the client. The process and complaint were served on the day 
named by the referee, and were retained by the defendants’ attor- 
neys as if in conformity with the demand, and the answer of the 
defendants was to the complaint thus served. It related to a state 
oi things existing at the time of the service of that pleading, and 
that act of acquiescence was an admission that the parties answer- 
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ing had been brought into court, not that they went in uninvited. 
When the complaint was thus served, the time limited by the condi- 
tion, however the facts are construed, had not expired, and if the de- 
fendants did not intend to receive it as in compliance with their 
demand, they should have returned it. We think no defense was 
established and that judgment properly went against them. 


It should be affirmed. 
“ All concur (Earl, J., in result) except Rapallo, J., absent.” 
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An open policy is one in which the sum to be paid as an indemnity in case of 
loss is left _ to be proved by the claimant in the case of loss, or to be 
determined by the parties. 


Although the policy of insurance contains a provision that it shall not be 
assigned except by writing indorsed on the policy, yet if the agent of the 
company knew of an assignment not in accordance with such provision, 
and assented to it, the transfer will be held valid. 


Where the judge trying the case without a jury finds his conclusions of law 
and fact, and places them in writing as a part of the record, and they con- 
flict with the statement of facts signed by counsel and approved by the 
judge, the statement of facts will be considered as correct. 


Where the policy contains a stipulation as a condition precedent to the in- 
sured’s right of action for damages for loss, that a statement of the loss be 
furnished the insurer, and there is no proof that such statement was made, 
plaintiff cannot recover. 


Gro. W. Tyter, for Appellani in Error. 
Harris & Saunvers, for Appellees in Error. 


Waite, P. J. 
On the twenty-fourth of March, 1883, J. Z. Miller and Amanda P. 
Miller, composing the firm of Miller Bros., bankers, in Belton, Texas, 
filed in the county court of Bell County their original petition 
against the Fire Insurance Association (Limited), of London, Eng- 
land, to recover from defendant $1,000, the amount of a certain cer- 
*Opinion filed October 18, 1884. From Tezas Law Review. 
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tificate of insurance, issued on the twenty-third day of May, 1882, by 
the defendant through John L. Lee, local agent of the defendant at 
Belton, to Wm. Moore & Son, on a certain lot of plows, cultivators, 
etc., the property of said Wm. Moore & Son, said certificate of insur- 
ance having been issued under, and subject to the conditions of 
open fire policy No. 454,471, issued by defendant to John L. Lee, 
agent, on the eighteenth day of February, 1882, the property covered 
by said certificate having been destroyed by fire on the fifteenth day 
of November, 1882, and said property and certificate of insurance 
having been on the twenty-first day of September, 1882, sold and 
transferred by Wm. Moore & Son to Isaac B.:Webb, and simulta- 
neously sold and transferred by Webb to Miller Bros., plaintiffs, with 
the alleged consent and approbation of the defendant, through its 
local agent, the said John L. Lee. Plaintiffs, on July 16, 1883, filed 
their first amended original petition. 

Defendant pleaded demurrers, general and special, which were 
overruled, and pleaded the general denial and set up the conditions 
of the open policy No, 454,471 against the transfer of the property or 
insurance without consent of defendant; that consent or waiver must 
be in writing, indorsed on the policy, etc. 

The cause went to trial November 16, 1883, resulting, November 
17, 1883, in judgment for plaintiffs for $990, being the amount of 
the policy, less $10 premium unpaid at date of fire, and for eight per 
cent interest on said $990 from January 16, 1883, to date of judgment, 
the total judgment entered up being $1,071.50. Defendant moved 
for a new trial, which was overruled, and now brings up the case on 
a writ of error, which was regularly perfected on March 14, 1884. 

It is insisted that the court erred in overruling defendant’s general 
and special exceptions to plaintiffs first amended original petition. 
These exceptions were to the sufficiency of the petition in its allega- 
tions with reference to the fact that the premium for the policy had 
been paid or secured by the insured; that if a waiver of payment 
was intended to be relied on, the acts, declarations, or matters con- 
stituting the waiver or estoppel were not alleged with sufficient cer- 
tainty; and that the contract of insurance was not set forth with 
sufficient certainty as to date of its termination, rate of premium, 
ete. The rule of law relied upon in support of some of these excep- 
tions is, that a contract of insurance is not binding unless the pre- 
mium has been paid, or is secured, or unless the payment is waived. 
In this case the petition does allege that the payment of the premium 
was waived by the agent of the company, and sufficiently avers the 
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circumstances under which the waiver was made. The date when 
the contract of insurance took effect is also fully stated. The rate of 
the premium may not be stated in dollars but the petition states that 
the policy and certificate which fixed the rates with the original in- 
surer, and the contract for which was in the hands of the defendant, 
had been transferred to the plaintiffs, and they agreed with the 
agent of defendant that thereafter they would pay the premium that 
the policy should be carried for, and in their own names. This, we 
think, supplied the necessity of averring-the rate of premium to be 
paid. As to the termination of the policy, we cannot see how, un- 
der the circumstances of this case, this could be alleged with cer- 
tainty, because the policy was an open policy. 

An open policy is one in which the sum to be paid as indemnity in 
case of loss is left open to be proved by the claimant in the case of 
loss, or to be determined by the parties, and this determination is 
called the adjustment of the loss. May on Insurance, p. 27. If 

imited in duration the termination may happen at any time by loss 
from fire, and a loss from fire is a termination. So then it seems to 
us that it is immaterial whether the time it was to endure is alleged 
or not, if it is alleged that it was subsisting at the date of the loss by 
fire—which latter date is given. We are of the opinion that the 
court did not err in overruling defendant's exceptions to the petition. 

It is claimed for error that the court found as a fact that the trans- 
fer or assignment of the certificate of insurance from Moore & Son 
to Webb, and from Webb to Miller Bros., was legal and valid. One 
of the conditions of the policy or certificate was that there should 
be no transfer of the policy or certificate unless the consent of the 
insurance company to such transfer or assignment was indorsed in 
writing on the certificate or policy. . 

There was no such indorsement in writing on the certificate or 
policy, but the evidence fully shows that the agent of the defendant 
knew of the transfer and assignment, and that he consented to it. 
A similar question arose in the case of Griffin & Shook vs. Crescent 
Insurance Uo. (1 Texas Law Review, 326), and the court held that the 
company was bound and estopped by the acts of the agent. 

One of the stipulations and conditions in the open policy in this 
case was that if a loss by fire occurred, that “a particular statement 
of the loss shall be rendered to the association (the defendant 
herein) as soon after the fire as possible, signed and sworn to by the 
assured, stating such knowledge and information as the assured has 
been able to obtain as to the time, origin and circumstances of the 
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fire, also stating the exact nature of the title and interest of the as- 
sured, and of all others, in the property therein described, all incum- 
brances thereon, and the cash value thereof, the amount of loss or 
damage; all other insurance, whether valid or not, covering any of 
said property, and a copy of the written parts of all policies ; any 
changes in the title, use, occupation, location, possession or exposure 
of said property that may have occurred since the issuing of the 
policy; how, by whom, and for what purpose the building herein de- 
scribed, and the several parts thereof, were occupied at the time of 
the fire,” ete. 

This statement of loss and the other required facts was a condition 
precedent to plaintiffs right of action and recovery. We find no 
such proof of the fact that such a statement was rendered by plaint- 
iffs to defendant in the statement of facts contained in the record 
before us. In the conclusions of fact found by the judge, however 
he states as a fact so found that “defendant received from plaintiffs 
due notice of said loss by fire.” This fact thus found by the judge 
is not supported by the statement of facts as agreed fo by the par- 
ties and approved by the judge as the evidence adduced on the trial. 
The question is as regards this discrepancy: By which shall this 
court be governed, the judge’s conclusions or the statement of facts ? 
It is true that such conclusions of the judge are required to be filed 
and become a part of the record in the case. Rev. Stats., art. 1333. 
Still, where an independent statement of facts is legally made and 
agreed to by counsel, approved by the court and made a part of the 
record, we are of opinion that it should be conclusive of the facts in 
a question as to its conclusiveness against the independent statement 
of the judge with regard to facts found by bim. 

The rendering of a statement of the loss to defendant by the 
plaintiffs was a condition precedent to any claim for damages, and 
a fortiori to any right of action by them. Proof of this important 
fact should never be in doubt, much less omitted from the statement 
of facts, if proven. Without such proof the judgment is not sus- 
tained by the evidence. We are constrained to hold that in this par- 
ticular the plaintiff's case is not made out, and the finding of the 
judge and the judgment are, therefore, not sustained by the evi- 
dence. 

Another error is that the judgment is excessive. This fact is ad- 
mitted by the defendants in error, and they proposed to remit the 
excess. Such being the case, we would not have reversed the judg- 
ment upon this ground, but would have reformed it. 
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Because the judgment is not supported by the evidence, and _ be- 
cause the court erred in overruling the motion for a new trial, the 
judgment is reversed and the cause remanded. 


Reversed and remanded. 


COURT OF APPEALS OF TEXAS. 


Appeal from Grayson County. 


NEW YORK LIFE INS. CO. 
vs. 


ROHRBOUGH, MOORE & CO. er at.* 


Betore a case is called for trial, additional parties may, when they are neces- 
sary or proper parties to the suit, be brought in by proper process, either by 
the plaintiff or the defendant, upon such terms as the court may prescribe. 

It is well settled that persons against whom the defendant would have a right 
of action in case judgment go against him, may be made defendants on his 
application. 

When an agent having authority makes a contract in behalf of his principal, 
it is binding upon the principal, although the principal has received no ben- 
efits from it. 

It is a well-settled rule of law that the principal is bound by the act of his 
agent, done within the scope of his apparent authority, in dealing with in- 
nocent third persons, although such act may be in direct violation of pri- 
vate instructions. 

For most practical purposes, a party dealing with an ageut, who is acting 
within the apparent scope of his authority and employment, is to be con- 
sidered as dealing with the principal himself. If it isa case of con- 
tract, it is the contract of the principal. 


* From Texas Law Review. 4 





1885.] NW. Y. Life Ins. Co. vs. Rohrbough, Moore & Co. 61 


It is a well-settled rule of law that, if a principal puts it in the power of his 
agent to make contracts, or to do acts, apparently within his authority, 
which will result in injury to innocent third persons, or to the principal, 
the law imposes the loss upon the latter. 


_C. N. Bucxtsr, for Appellant. 
Woops, Witgins & Cunnineuam, for Appellees. 


Wittson, J. 

Rohrbough, Moore & Co., brought this suit against W. H. Stinson, 
as maker, and A. H. Coffin, as indorser of a note for $261.40, exe- 
cuted by said Stinson to one J. Boon. Boon transferred the note be- 
fore maturity to Coffin, and the latter indorsed it before maturity to 
Rohrbough, Moore & Co. 

Stinson pleaded a failure of the consideration of the note. He 
alleged that he executed the note to Boon as the agent of the New 
York Life Insurance Company, for the amount of premium on a 
policy of life insurance which said agent undertook and promised 
should be issued and delivered by said company to said Stinson, 
and which said policy was not to restrict said Stinson’s right to 
travel when anc where he pleased ; that said agent agreed to hold 
said note until said Stinson had received said policy, and in case 
said policy was not received, said note was to be of no effect, and was 
to be returned to said Stinson ; that said Stinson had never received 
said policy from said company ; that he had received from said com- 
pany a policy which restricted his right to travel, and he refused to 
accept the same, and returned it immediately to the company ; that 
said note was obtained from him by the fraudulent representations 
and promises of the said Boon, acting as agent for said company ; 
and that said company and its co-defendant Coffin, and also the 
plaintiffs Rohrbough, Moore & Co., each and all, at the time of said 
fraud, had notice thereof, and confederated together to obtain said 
note, and thereby defraud him. He prayed that the said company 
be made a party to the suit, and that in the event, the plaintiffs 
should recover judgment against him upon said note, that he recover 
judgment over against said company. 

Said company was made a party to the suit, and answered by—1. 
A plea to the jurisdiction of the court, claiming that it was improp- 
erly made a party to the suit, it having no cause of action against 
defendant Stinson, and plaintiffs having no cause of action, against 
it, and it having no joint or common interest in the cause of action or 
question at issue between plaintifis and defendant. 2. A general 
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demurrer. 3. A special exception, setting forth the same matter 
contained in the plea to the jurisdiction. 4. A general denial. 

The plea to the jurisdiction and the demurrers were overruled, and 
upon trial of the case, judgment was rendered in favor of Rohrbough, 
Moore & Co. against Stinson and Coffin for the amount of the note 
sued on, interest and costs, and a like judgment in favor of Stinson 
against the company, and from which the company, after motion for 
new trial made by it and overruled, appeals to this court. 

We will consider first, appellant’s sixth assignment of error, which 
complains of the overruling of its plea to the jurisdiction and its 
demurrers. 

It is provided by statute that, before a case is called for trial, ad- 
ditional parties may, when they are necessary or proper parties to 
the suit, be brought in by proper process, either by the plaintiff or 
the defendant, upon such terms as the court may prescribe, etc. 
[Rev. Stats., art. 1209. ] 

The question here is, “Is the appellant a proper party to this 
suit?” It is well settled that persons against whom the defendant 
would have a right of action in case judgment go against him, may 
be made defendants on his application. ([Sales’ Pl. & Prac., sec. 
279.] We are of the opinion, that the matters alleged in Stinson’s 
answer show a right of action in his favor against appellant. If the 
allegations of the answer be true, Stinson, upon being compelled 
to pay plaintiff the note sued upon, was entitled to recover of appel- 
lant the amount so paid. We think, therefore, that this assignment 
is not well taken. 

Appellant’s fifth assignment is, that the court erred in refusing to 
give the following requested instruction: “There being no allega- 
tion in Stinson’s answer that the New York Life Insurance Co. re- 
ceived the benefits arising from the execution or negotiation of the 
note sued upon, you are instructed that you cannot render any 
judgment against the company.” 

If Boon was the agent of appellant, and had the apparent 
authority to make the contract alleged with Stinson, and as such 
agent did make it, and received Stinson’s note, and the company 
failed to comply with the promise of the agent—which was the cun- 
sideration of the note—the company would be liable to Stinson 
whether it had or had not reaped any of the fruits of the transac- 
tion. This requested instruction, in our opinion, was not the law of 
the case, and was properly refused. 

Appellant’s first assignment of error is, that the court erred in 
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overruling its motion for a new trial, because the verdict is not sup- 
ported by the evidence, “because there was no evidence showing 
that Boon was the authorized agent of appellant, with authority to 
take notes in lieu of cash on premiums, or to enter into such con- 
tract or arrangement as is alleged in Stinson’s answer, and because 
the evidence showed that Stinson relied on Boon individually, and 
on his obligation to get such a policy as he contracted for ; and be- 
cause the evidence showed that Stinson knew that Boon was not 
authorized by the company to enter into such a contract so as to 
bind it. 

It was proved that Boon was a general agent of the company ; that 
he had, prior to taking Stinson’s note, taken and negotiated several 
other notes executed by other persons for premiums on policies, and 
that plaintiffs Rohrbough, Moore & Co. had purchased from said 
Boon and one Burk, who was also an agent of appellant, some twenty 
such notes. Foon and Burk together sold these notes to Coffin, who 
was at the time also an agent of the company. These premium 
notes, it seems, were discounted by Boon and Burk, and the money 
received thereon forwarded to the company along with the applica- 
tionfor policies. Thenotes themselvesnever wentinto the possession 
of the company, but were used by agents to raise money upon, the 
company, however, receiving this money from the agents before issu- 
ing the policies. The agent of the company at St. Louis testified 
that he had appointed Boon and Burk agents for the company, to 
solicit policies and to receive premiums in cash, but that they had no 
authority to receive notes, or to negotiate notes, for premiums, and 
that the company had no knowledge that they were so doing, and 
had never ratified such acts. 

Does this state of facts support the verdict of the jury, holding 
appellant responsible for the contract with its agent, Boon, with 
Stinson? We think it does. It is a well-settled rule of law that the 
principal is bound by the act of his agent, done within the scope of 
his apparent authority, in dealing with innocent third persons, 
although such act may be in direct violation of his private instruc- 
tions. Merriman vs. Fulton, 29 Texas, 97. Indeed, for most prac- 
tical purposes, a party dealing with an an agent, who is acting within 
the apparent scope of his authority and employment, is to be con- 
sidered as dealing with the principal himself. If itis a case of 
contract, it is the contract of principal If the agent, at the time of 
the contract, makes any representation, declaration or admission 
touching the matter of the contract, it is treated as the representa- 
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tion, declaration of the principal himself. Story on Agency, sec. 
135. Itis also a well-settled rule of law, that ifa principal puts it 
in the power of his agent to make contracts, or to do acts, apparently 
within his authority, which will result in injury to innocent third 
persons, or to the principal, the law imposes the loss upon the 
latter. 1 Wait’s Ac. & Def., 286. 

We have discussed all the assignments of error presented in the 
brief of appellant’s counsel, and the other assignments not so pre- 
sented are considered as waived. 

We are of opinion, upon the whole case, that the judgment is 
just and in accordance with the law and the facts. 


Affirmed. 





Stevenson vs. Phoenix Ins. Co. 


COURT OF APPEALS OF KENTUCKY. 
Appeal from Scott Court Common Pleas. 


STEVENSON ) 


vs. 
PHCENIX INS. a 


. 


The policy on a dwelling provided that other insurance without eonsent 
should render it void. The insured subsequently took out another policy 
containing a similar provision without consent. 


Held, That the second policy was not absolutely void, but only voidable at the 
option of the insured, and was a violation of the provision against other 
insurance in the first policy which defeated recovery. 


W. S. Darnasy, for Appellant. 
Jas. E. Canrritt, Jas. F. Askew, Linconn, Srepnens & Siarrerty, four 


Appellee. 


Lewis, J. 

This is an actior. by appellant to recover of appellee $3,000, amount 
of a policy of insurance issued October 25, 1877, for one year on a 
dwelling-house destroyed by fire. 

In the policy is contained the following condition: “If the assured 
shall have, or shall hereafter make any other insurance on the prop- 
erty hereby insured or any part thereof, without the consent of the 
company written hereon, * * * thenin every such case this pol- 
icy shall be void.” 

In defense of the action it was alleged that on the same day, but 


* Opinion filed Sept. 16, 1884. 
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after the policy was issued, the plaintiff, in violation of that condi- 
tion, without the consent of the defendant written on the policy, pro- 
cured from two other companies policies of insurance on the same 
property aggregating $6,000, to continue in force during the same 
period. 

In reply it was admitted that the plaintiff did procure other insur- 
ance on the property without the defendant’s consent, as alleged in 
the answer, but it was stated that the defendant had notice thereof 
and waived its right, and was estopped to claim a forfeiture, of the 
policy. 

Upon the issue as to waiver made by the pleadings a verdict in 
favor of the plaintiff in the action for the amount sued for was ren 
dered and judgment entered accordingly. But upon appeal to this 
court the judgment of the lower court was reversed and cause re- 
manded for a new trial ; it being held in the opinion rendered that 
there was no evidence offered which was proper to go to the jury on 
the question as to waiver of the forfeiture, and that the motion for 
nonsuit should have been sustained. Phoenix Ins. Co. vs. Stevenson, 
78 Ky., 150. 

Upon the return of the case the plaintiff in the action was per- 
mitted by the court to file two amended replies, in which it was, in 
substance, alleged that in each of the two policies procured by him 
after the one issued by the defendant, was contained a like condition 
as to previous and subsequent insurance of the same property by 
other companies; that those policies were issued to him without any 
notice to, or knowledge on the part of either the two companies is- 
suing them of the prior insurance by the defendant until after the 
house insured was destroyed by fire; and that the two policies being 
thus rendered invalid by the plaintiff's breach of condition contained 
in them, there was in fact no violation by him of the condition con- 
tained in the policy sued on. 

The case is now before this court upon appeal from the judgment 
sustaining a general demurrer to the amended replies and dismissing 
the petition. 

The question presented by the amended replies has heretofore 
been passed upon by this court in the case of Luggs vs. Liverpool & 
London & Globe Ins. Co., MS. opinion. 

In that case the court in rendering the opinion used this lan- 
guage: “Appellant contends that the last insurance was absolutely 
void, and left the first in full force. He is wrong in any aspect of 
the case. First, the second insurance was not void, but voidable 





1885. | S.evenson vs. Phenix Ins. Co. 6/ 


only at the option of the insurer ; and second, if it were void ab 
initio that fact would not relieve appellant from the forfeiture result- 
ing from a vivlation of the stipulations in the first policy against ad- 
ditional insurance.” 

It is thus obvious that if the opinion in that case is to be adhered 
to, the judgment sustaining the demurrer to the amended replies 
must be affirmed. 

Counsel for appellant refers us to several authorities holding a 
doctrine opposite to that announced in the opinion referred to by 
this court, and perhaps the weight of authority in this country may 
sustain him. But on the other han‘ the decision of this court is sup- 
ported not only by the Supreme Court of the United States and sev- 
eral State courts, but by principle and reason. 

In the case of Baer vs. Phoenix Ins. Co., 4 Bush, 242, where the 

question arose as to the proper construction to be given to a similar 
condition contained in a policy of fire insurance, this court said : 
“The object of that condition was to assure the underwriter agains! 
' over-insuran¢e, or insurance equivalent to the entire risk, whereby 
the insured, relieved of all risk, might be tempted to procure the loss, 
or to take no care to prevent it. To make it the interest of the in- 
sured as well as the insurer to avoid loss, no prudent underwriter 
ever insures for the full value of the property, but leaves the owner 
so far interested in preventing the loss as to assure his fidelity and 
vigilance in proper care to avoid it.” 
’ This precaution on the part of insurance companies is not only 
justifiable, but inuispensible to their success, if not existence. For 
without such provision against cumulaiive insurance, fraud and bad 
faith on the part of the insured would be encouraged, and the legit- 
imate and useful purposes of fire and marine insurance to a great 
extent defeated. 

A contract of insurance, like any other which the law sanctions, 
should be enforced by the courts according to its terms and condi- 
tions. In this case a plain and vital stipulation which the insurer 
had the right to insert in the policy, and which the assured, under- 
standing or having the opportunity to understand, agreed to, has 
been deliberately violated by the latter. And he now seeks to avoid 
the forfeiture which results from such violation, and is now claimed 
by the insurer, upon the ground that the two subsequent policies be- 
ing rendered invalid by like breach of contract and of faith on his 
part, the first one is now valid and enforceable by either party to it. 

But it has been held by this court in the two cases of Baer vs 
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Phoenix Ins. Co., and Luggs vs. Liverpool & London & Globe Ins. Co, 
that a violation by the assured of such a condition in a policy of in- 
surance does not render the policy absolutely void, but simply void- 
able, to be treated as void by the insurer at his own exclusive option. 

The correciness of this ruling is in our opinion so manifest that it 
is needless to enter into an extended discussion to support it. For 
to hold a contract of insurance that has been violated by only one 
of the parties to it void, or in the language of the pleadings invalid 
as to both, is to put it, sfter making the contract, in the power of 
either party to render it a nullity, by simply violating some one of its 
conditions. 

The two policies referred to in the replies, which were obtained 
subsequent to that issued by appellee, should not, therefore, be held 
as void or invalid, but only voidable at the option of the companies 
issuing them. How they have been treated by the parties, the record 
of this case does not show, nor is it material. For they were pro- 
cured by appellant either with the intention to defraud appellee, or 
in ignorance of the fact that in obtaining them he was violating his 
first contract, and incurring a forfeiture of his first policy. And in 
either case we are forced to conclude he intended to avail himself of 
cumulative insurance, and therefore was exposed to the temptation 
to bring about the loss of his property, or at least was rendered less 
careful to prevent its destruction. 

The object of the condition mentioned was thus defeated by the 
conduct of appellant, and the risk of appellee increased without its 
knowledge or consent. 

When a contract is plain, unambiguous and fair, not vitiated by 
fraud nor mistake in its execution, the courts are not authorized to 
make for the parties to it a different one, or to construe it contrary 
to its express terms, especially when the consequence may be to en- 
able one of the parties to profit by his wrongful violation of it. 


The judgment is affirmed. 
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SUPREME COURT OF NORTH CAROLINA. 


Ocrosrer Term, 1884. 


NORTH CAROLINA STATE LIFE INS. CO. 
vs. 


OWEN WILLIAMS.* 


The contract between a life company and its agent stipulated for a commission 
of twenty-five per cent on all first premiums and five per cent for 
renewals. No time was fixed during which the contract was to run. The 
company assigned its business to another company and renewals on two of 
the policies procured by the agent were effected through an agent of the 
assignee. 


Held, That the contract was terminable at the election of either party and the 
agent was not entitled to renewal commissions except they were effected 
through him, there was no implied contract that he should be entitled to 
renewal commissions on policies which he had procured. 


Sartu, C. J. 

The defendant was constituted and licensed an agent of the plaint 
iff company in the prosecution of its business of life insurance under 
and by virtue of a contract mutually entered into and in these 
words :— 

“ Memorandum of an agreement between the North Carolina State 
Life Insurance Company of the one part, and Owen Williams, of 
Edgecombe County, N. C., of the other part, witnesseth: That the 
said company has appointed the said Williams it agent at Tarboro, 
N. C., for the purpose of soliciting applications for life insurance 
upon the terms and conditions following, to wit : That upon pre- 
miuiws received for all kinds of policies except endowment policies 

* Reported by Johu W. Hinsdale, of the Raleigh, N.C , Bar. 
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of less than twenty years, the said Williams shall receive a commis- 
sion of twenty-five per cent on first year’s payment and five per cent 
‘m renewals ; and that upon endowment policies of less than twenty 
years he shall receive a commission of fifteen per cent on first year 
payments and five per cent on renewals ; that it shall be the duty of 
said Williams on the first day of each and every month to make to 
said company a detailed report of his doings as agent, and to pay 
over all moneys that may come into his hands rightfully belonging 
to said company. 

“Tn witness whereof the parties named hereunto set their hands this 
12th April, 1873. 

“For the company, O. H. Perry, Supervising Agent. 

“Owen Wituus, Agent.” 


In pursuance of the agreement and the exercise of his agency the 
defendant collected and had in his hands previous to the bringing of 
the suit of the funds belonging to the plaintiff the sum of $109.85 
not contested, which he refuses to pay, setting up as a defense a 
counter claim for a larger amount alleged to be due as damages un- 
der the provisions of the contract. 

The plaintiff company unable successfully to conduct its business 
sold out and assigned many policies secured through the active ef- 
forts of the defendant, to another life insurance association which 
assumed its responsibilities, and undertook to carry out the arrange- 
ments and contracts between the assured, and the assignor insuring 
company in life insurance as the latter had undertaken. 

Since the transfer and the discontinuance of the functions of the 
plaintiff, renewals have been effected upon two of the said policies 
through another agency employed by the assignee, the commissions 
on which at the rate specified in the agreement exceed the plaintiff's 
demand, and for this excess the defendant claims to be entitled to 
judgment. 

Upon the hearing on the appeal in the superior court, judgment 
was recovered by the plaintiff, and for the amount of the claim the 
defenilant appeals. 

The only question presented is in reference to ths construction of 
the contract of agency, and the rights of the defendant thereunder. 

The entire structure of the agreement for the creation of the 
azency, while silert as to its duration, evidently contemplates a con- 
tinued connection between the service to be rendered and the com- 
pensation provided therefor, and is terminable at the election of 
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either party. It may be put an end to by the principal, Story on 
Agency, sec. 463 ; by the renunciation of the agent, sec. 478; by op- 
eration of law when an incapacity in either party to maintain the re- 
lation is brought about, sec. 481. 

The exception to the rule is when the agency is associated with an 
interest, and there it is not revocable by the principal to the detri- 
ment of the agent. What such an agency is, is thus explained by 
Chief Justice Marshall in the opinion in Hunt vs. Rausmonier, 8 
Wheat., 174, cited in brief of plaintiff's counsel : “ We hold it to be 
that, says the court, the interest which can protect a power after the 
death of a person who creates it, must be an interest in the thing 
itself. In other words the power must be engrafted on an estate in 
the thing. The words themselves seem to impart this meaning. A 
power coupled with an interest is a power which accompanies or is 
connected with an interest. The power and the interest are united 
in the same person. But if we are to understand by the word in- 
terest, an interest in that which isto be produced by the exercise of 
the power, then they are never united. 

Tested by the rule thus laid down, it is manifest that when the 
authority to insure ceases, the capacity of the agent ends also, and the 
relation of the parties terminates. Accepting this, the defendant 
claims compensation in damages for the withdrawal of the power to 
continue to actin the renewals, and measures his loss by the sum he 
would have received as commissions had he been permitted to act 
in two renewals made since the transfer. 

This consideration involves the assumption that the contract con- 
fers an absolute and permanent right to proceed with renewals 
when the origina] insurance was effected through the efforts and in- 
strumentality of the defendant, when he can no longer act as agent 
in making the renewals, 

Such is not the fair interpretation of the terms of the contract, 
which allows the specified commission as compensation for seryices 
to the company in the renewals, and necegsarily ceases when the 
services cease. 

The right to compensation is associated with a continuance of 
services, and the compensation is the agreed measure of their value. 

When the policy first issues the percentum specified becomes due, 
and for each renewal the reduced percentum is allowed. Very 
manifestly, the scope of the agreement conferring the authority is to 
provide the measure of remuneration for what the agent may do 
while he remains such, and no further. He was not to be paid for 
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renewals afterwards made, unless participated in by him while in 
possession of authority to renew. Although renewals are the conse- 
quence of the original contract of insurance, and in this particular, 
beneficial to the company, yet the full compensation given and 
accepted for this service is the twenty-five percentum on the sum 
received, provided in the contract, which creates the agency and 
regulates its terms. This is in our opinion a fair and reasonable in- 
terpretation of the instrument, and the result is adverse to the 
counter-claim. 

It must be declared there is no error in the ruling, and the judg- 
ment must be affirmed. 





Watson vs. Centennial Mut. Life Ass'n. 


U. S. CIRCUIT COURT OF MISSOURL. 


Circuit Court, £. D., of Missouri. 


WATSON 
us. 
CENTENNIAL MUT. LIFE ASS’N.* 


A and B lived together as husband and wife, and recognized each other as 
such in their intercourse with friends for ten years, though no marriage 
ceremony had been performed. A provided for both, and B, like a wife, 
kept house for him; but in taking out a policy of insucance on his life for 
B’s benefit, A had her name inserted as Mrs. B instead of Mrs. A In an 
action by B on the policy, Held, That B was A’s wife, and had an insur- 
able interest in his life. 


Where, after discovering that an assured has made misrepresentations to it in 
his application for a policy, au insurance company continues to collect 
assessments, it thereby waives any right it may have to declare the policy 
obtained by such misrepresentatons invalid. 


Brewer, J. 

Two defenses are interposed in this case: First, that the com- 
plainant was not the wife of the insured, and had no insurable inter- 
est, and, second, that in the application for the policy the insured 
represented himself as a steamboat man, whereas, as a matter of fact 
he was a gambler by profession. 

In reference to the first question, the testimony indisputably shows 
that for ten years prior to the death of the insured, he and the com- 
plainant lived together as husband and wife. There was no ceremony 
at the institution of that relation, but they lived together as husband 
and wife continuously during those years in the same home, recog- 
“* Decision rendered September 4, 184.——=*C~C~C~C~C~C~COC~C“CSC~i‘<CS;” 
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nized as such by each other and by all in whose society they lived, 
he providing as husband for her and she taking care of the house- 
hold duties, both visiting her friends and being introduced, when 
with them or traveling, as husband and wife. While in that relation 
he took out an insurance in her name as Mrs. Nellie Brooks. The 
mere name cannot change the fact of the mutual relations of the 
parties. The fact that no ceremony took place at the time the re- 
lation was entered upon does not prevent them, under the decisions 
of this court, as well as the supreme court of the State, from being 
adjudged as husband and wife ; and, being in such a relation, she 
had an insurable interest, and can maintain this action. 

As far as the other defense is concerned, that he was a gambler 
instead of a steamboat man, the facts are that he had been a steam- 
boat man, but perhaps, during the last few years prior to his death, 
had ceased to go up and down the river. But that fact was known 
to the company at least as early as May 24, 1883. After that it sent 
its notices for assessment, which were directed to him and paid by 
her, and thus the knowledge of the fact, even if a material fact, and 
such as to vitiate the policy, having been brought home to the com- 
pany, any objection on that account was waived by it. Indeed, it is 
questionable whether, under the statutes of the State of Missouri, 
referred to by counsel in his brief, that otherwise would constitute 
any defeuse, because it does not appear that it was material to the 
risk, and no tender of moneys received on account of the policy was 
made by answer or on the trial. The decree, therefore, will go for 
the complainant as prayed. 





Cicy Bank vs. Soverign Inte Ase Co. 


FOREIGN CASE. 


SUICIDE.—MARSHALING OF SECURITIES. 


English Chancery Divisin. 


CITY BANK 
v8. 
SOVEREIGN LIFE ASSURANCE CO. 


A policy of assurance contained a condition that if the assured should die by 
his own hand, the policy should become void, and all moneys paid in re- 
spect thereof should be forfeited to the company. But in case the beneficial 
interest in the policy had been vested in any other person for a valuable 
and pecuniary consideration, the policy should remain valid to the extent 
of the interest of such person, subject to a specified notice in writing hav- 
ing been given of the transaction transferring the interest. 


The assured deposited the policy with the plaintiffs, to secure a debt owing 
from his firm, and further advances, the deposit being accompanied by a 
memorandum stating that the policy was deposited by way of equitable 
mortgage as collateral security. 


The required notice was given to the assurance company, and S. subsequently 
committed suicide, the plaintiffs holding at the time of his death other se- 
curities for the debt besides the policy. 

Held, That the suicide clause was undistinguishable from that which was un- 
der decision in Solicitors and General Life Assurance Co. vs. Lamb, that 
the plaintiffs were entitled to be paid out of the policy moneys, the amount 
of the debt due to them at the date of the death of 8. 


Held, further, that, notwithstanding that the estate the assured might there 
by be benefited, the assurance company were not entitled to have the 
debt paid, either primarily or ratably, out of the other securities held 
by the plaintiffs. 


. 


By this action the plaintiffs claimed payment by the defendants 
of the amount expressed to be secured by a policy of assurance 
upon the life of L. F. W. Schafer. 
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The policy was granted on the 10th December, 1866, for the 
amount of £4,000, and contained the proviso that if Schafer, the 
grantee and assured, should duly pay the annual premium during 
his life, the funds and other property of the company should be 
subject and liable, according to the provisions of the company’s 
deed of settlement, to pay to Schafer’s executors, administrators, or 
assigns, within three calendar months after satisfactory proof of his 
death should have been received at the office of the company, the 
sum of £4,000, and such further sum or sums as should under the 
regulations of the company be appropriated as a bonus or bonuses 
or an addition or additions to the policy. 

There were certain conditions indorsed upon the policy, and to 
which it was expressed to be subject, and one of the conditions was 
in the following terms :— 

A policy effected, either separately or jointly with other lives, 
upon the life of any person who shall die by his own hands or 
act, whether such act be felonious or otherwise, or shall die by duel- 
ling, or by the hands of justice, shall become void, and all moneys 
paid in respect thereof shall be forfeited to the company. But in 
case the beneficial interest in the policy has been vested in any other 
person, either originally or by such person having taken a legal or 
equitable assignment thereof, or charge or lien thereon, for a valu- 
able and pecuniary consideration, the policy shall remain valid to 
the extent of the interest of such other party, provided that notice 
in writing of such assignment, charge or lien shall have been deliv- 
ered at the office of the company thirty days before the death of the 
party on whose life the assurance was effected. 

In July, 1878, the plaintiffs advanced a sum of £700 to Schafer’s 
firm of P. & F. Schafer, and on the 29th of that month the policy 
was deposited with the plaintiff, to secure that amount and interest, 
and further advances together with a memorandum signed by Scha- 
fer, which stated that the policy was deposited by way of equitable 
mortgage as collateral security for the repayment of the £700 with 
interest and of further advances which should be made by the 
plaintiffs to P. and F. Schafer. 

On the 1st August, 1878, the plaintiffs gave notice in writing of the 
fact and purpose of the deposit to the defendants, and Schafer exe- 
cuted to the plaintiffs an assignment of the policy. 

Schafer subsequently became of unsound mind, and on the 8th 
March, 1882, died by his own hand. 

On the 22d March, 1832, the plaintiffs gave notice of his daath to 
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the defendants, and claimed payment of the moneys due under 
the policy ; their case being that, from the time of the original de- 
posit, there had always been due to them upon the equitable de- 
posit more than the total amount payable. By their action they 
claimed payment of the £4,000 and a further sum of £153 18s., a 
bonus payable on the policy, and interest, and if necessary an 
account of what was due upon their security, and payment by the 
defendants to them of the amount due, under the policy, toward 
satisfaction of the amount to be ascertained upon taking the ac- 
count. 

The defendants’ case was that, inasmuch as the plaintiffs held the 
policy only as collateral security, together with other securities for 
P. and F. Schafer’s debt, the plaintiffs ought to resort in the first in- 
stance to any primary securities given by Schafer or P. and F’. Scha- 
fer ; or that, if that were not so, then the debt secured by the mem- 
orandum of deposit and the assignment of the policy, was payable 
ratably out of the policy moneys and the proceeds of the other 
securities given to the plaintiffs by Schafer or his said firm. 


H. A. Girrarp, Q. C., and Byrnes, for Plainiiffs. 


The policy is valid in the hands of the plaintiffs to the extent of 
the debt due to them at the death. White vs. British Empire Mu- 
tual Life Assurance Co., 19 L. Tr. Rep., N. S., 406; L. Rep., 7 
Kq., 394. 

The case is covered by authority. Solicitors and General Life 
Assurance Co. vs. Lamb, 10 L. T. Rep., N. S., 160, 792; 1 H. & M., 
716; 2 DeG. J. &S., 251. 

They also referred to Cooke vs. Black, 1 Hare, 390. 


Cooxson, Q. C., and Lemon, for Defendanis. 


The case is distinguishable from the case of Solicitors and General 
Life Assurance Co. vs. Lamb, ubi sup. The terms of the policy in 
that case were not the same as here. The policy was not made void 
in that case if the exception operated. The debt is to be taken as 
payable not at the death, but at the end of three months afterward, 
namely, when the policy moneys were payable. 


Meyrick, for the widow, the sur viving partner, and the trustee in 
the liquidation of the assured. 


r 


Pearson, J. 
I will not trouble you, Mr. Giffard, to reply in this case. I desire 
to say that I consider the case now before me as being covered con- 
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clusively by the judgment of Wood, V. C., in the court of appeal, con- 
sisting of Knight, Bruce and Turner, L. JJ., in that which has been 
cited to me and which I call Lamb’s case, Solicitors and General Life 
Assurance Co. vs. Lamb, ubi sup. If I had any doubt whatever as to 
the decision in that case I should nevertheless consider myself bound 
by the decision, even if those doubts remained in my own mind; and 
if they did remain in my own mind, finding that three judges, Wood, 
V. C., and Knight Bruce and Turner, L. JJ., have come without hesi- 
tation to an opinion adverse to those doubts, I should conclude that 
I was wrong, and that it was my infirmity which prevented me from 
seeing the propriety and accuracy of those decisions. I simply de- 
cide this case because I conceive it to be already decided by author- 
ity which is binding upon me. Now, Mr. Schafer was minded to 
insure his life, and did insure it, by a policy in the Sovereign Life 
Assurance Company, and that policy contained this clause, which I 
will read shortly : “The policy effected upon the life of any person 
who shall die by his own hands shall become void, and all moneys 
in respect thereof shall be forfeited to the company ; but in case the 
beneficial interest in the policy has been vested in any other person, 
either originally or by such person having taken a legal or equitable 
assignment thereof for a valuable pecuniary consideration, the pol- 
icy shall remain valid to the extent of the interest of such other par- 
ty, provided that notice in writing of such assignment, charge, or 
lien, shall have been delivered at the office of the company thirty 
days before the death of the party on whose life the policy was 
effected.” The policy in this case was for £4,000, with bonuses. 
The policy having been effected in the year 1866, in the year 
1878 Mr. Schafer deposited that policy with the City Bank, as a 
security, taking it shortly upon his current account. Afterward, and 
under circumstances which render his attempt on his own life ex- 
plainable, Mr. Schafer committed suicide ; and I assume that at 
the time of his death there was either the full amount of the value 
of the policy at that time, or something like the full amount— 
because that is at the present moment more or less in dispute— 
due'on Mr. Schafer’s account to the bank. They held at that time 
as a security for the debts so due to them, not only the policy, but 
other securities also. I do not know what those other securities were, 
but I assume they were at all events sufficient to reduce the amount 
due upon the policy very considerably, if those securities are to be 
either considered primary securities for the debt or were to con- 
tribute ratably to the debt. The question which is raised before me 
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is, whether those securities ought to contribute primarily or rata- 
bly toward the payment of the debt due to the City Bank, so as 
to release either wholly or pro tanto the policy moneys. Now, it 
seems to me that that is the exact case, under the same circum- 
stances, that was before the court in Lamb’s case, ubi sup., and the 
point which the vice-chancellor and the court of appeals decided 
adversely to the insurance office. They decided that, although 
the assured’s estate would, in effect, benefit by making the insur- 
ance money contribute the full amount to the payment of the debt, 
nevertheless the estate of the assured was entitled to that benefit. 
It is said that there is a difference between the terms of the policy 
in that case and the terms of the policy in this case, and that that 
distinguishes the two cases, and the decision in the one is no author- 
ity for the decision to which I ought to come in the present case. 
The terms of the clause in that case were these: “That if any per- 
son who has assured his own life shall die by his own act, this pol- 
icy shall become void, except to the extent of an interest acquired 
therein by an actual assignment by deed, for valuable consideration, 
or as security or indemnity, or by virtue of any legal or equitable 
lien as security for money, upon satisfactory proof to the board of 
directors of the existence and extent of such interest. Mr. Cook- 
son has argued before me that, whereas in this case that sentence is 
put in by way of exception, and there is a distinct clause begin- 
ning with the word “ but,” there is all the difference in the world 
between the two cases. In that case, he says, the policy is not made 
void if the exception comes into force. To my mind, with all defer- 
ence to him, that argument is not sustainable. If I read this clause 
as I ought to read it in full, immediately after the word “ except” I 
must put in these words, “ except that the policy shall not be void, 
or except that the policy shall be valid to the extent of any interest.” 
I find those are the same words as in this, with the single exception 
that, instead of the word “except,” I have the word “but”; the 
words are “ but the policy shall remain valid to the extent of the in- 
terest of such other party.” Under these circumstances I think I 
should be doing worse than splitting hairs if I were to come to 
the conclusion that there was any such real difference between the 
two cases. I must therefore follow the decision in Lamb’s case, and 
must determine that this policy is not to be reduced, either by forc- 
ing the sale of the other securities and applying them in the first 
instance, or by directing the other securities to come in and contrib- 
ute ratably, so as to relieve the policy moneys pro tanto. It is not 
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necessary for me to give my reasons for the decision, beyond the 
simple fact that I consider myself bound entirely by the decision of 
Wood, V. C., and the appeal court. The only other question I have 
to determine is, whether, in considering what is due to the bank, I 
am bound to take the date of the death of the assured, or whether I 
am to take three months after that date. Mr. Gookson argues that, 
inasmuch as the policy moneys were only payable at the end of three 
months after proof of the death, that is the time at which the debt 
due to the bank is to be taken, the result of which would be that, 
in the first place, if the other securities happen to be bills and the 
bills run off during the three months, Mr. Cookson would say, you 
have now been paid, and therefore there is nothing due in respect 
to the policy. If I were to come to that conclusion, I should be 
deciding that immediately after the death of the assured the mort- 
gagee holding that policy of assurance was hampered and could 
not realize the securities or do anything whatever, and the result 
would be that for three months it would not be known whether or not 
they bad any security upon this. It seems to me that that would be 
to go in the teeth of the decisions, which say that the object of this 
clause is to give a marketable value to the policy; and in fact, it goes 
almost further than that—to say that the object was to benefit the 
assured himself, notwithstanding he committed suicide, to the ex- 
tent, at all events, to which he had dealt with the policy. I come, 
therefore, to the conclusion that the time at which the account must 
be taken is the death of the assured, and if Mr. Cookson presses for 
an account, it must be taken. 





